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I.

INTRODUCTION

The legendary Library of Alexandria, with its quixotic mission to build a
“universal library” containing a copy of every text ever written, is said to have
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housed one of the largest collections in the ancient world.1 But it is best known
for its demise, serving as a cautionary tale of the cataclysmic destruction of
knowledge and cultural legacy that can befall a society.2 Such destruction can
be wrought by any number of forces, from natural to political, accidental or
intentional.3 Today’s assault is led by a cohort of billion-dollar publishing
houses.
The Internet Archive (IA) is an exclusively digital library that fancies itself
the reincarnation of that ancient Hellenic institution.4 For more than twenty-five
years, it has been preserving and sharing an ever-growing collection of cultural
artifacts, ranging from web pages to books to video games.5 By all accounts, the
trove of information stored in its bits and bytes has long since dwarfed that
within the lost scrolls of the original Library of Alexandria.6 While this modernday version shares the same goal of amassing a universal collection of
knowledge, it goes a step further: it also seeks to provide universal access to that
collection, through the power of the internet.7 Yet despite centuries of social and
technological advances that separate the two libraries, the current one shares
another dubious distinction: serving as a grim reminder that our cultural heritage
remains precariously susceptible to catastrophic loss.8
The Internet’s Library of Alexandria faces the threat of a weapon that
would be altogether foreign to the knowledge stewards of antiquity: copyright
law.9 A group of publishers, despite years of discontent and cries of illegality
regarding IA’s program of virtually lending in-copyright books, decided that the
height of a global pandemic was the perfect time to wield their legal weapon.10
To be sure, IA had been lending its books in this manner long before COVID19 became a household word.11 It does so through a controversial, legally
untested concept known as “controlled digital lending” (CDL), which rests on a
novel legal theory that libraries should be allowed to scan and virtually lend over
the internet their lawfully acquired physical books, to one patron at a time,
1. Richard Ovenden, The Story of the Library of Alexandria Is Mostly a Legend, But the Lesson of Its
Burning Is Still Crucial Today, TIME (Nov. 17, 2020, 4:30 PM), https://time.com/5912689/library-ofalexandria-burning/.
2. Id.
3. See Brewster Kahle, Help Us Keep the Archive Free, Accessible, and Reader Private, INTERNET
ARCHIVE: BLOG (Nov. 29, 2016), https://blog.archive.org/2016/11/29/help-us-keep-the-archive-free-accessibleand-private/ (discussing various “fault lines”).
4. Jill Lepore, The Cobweb: Can the Internet Be Archived?, NEW YORKER (Jan. 19, 2015),
https://www.newyorker.com/magazine/2015/01/26/cobweb.
5. About the Internet Archive, INTERNET ARCHIVE, https://archive.org/about/ (last visited Oct. 4, 2021).
6. See id. (noting collection contains billions of items); Brian Haughton, What Happened to the Great
Library at Alexandria?, WORLD HIST. ENCYCLOPEDIA (Feb. 1, 2011), https://www.worldhistory.org/article/
207/what-happened-to-the-great-library-at-alexandria/ (discussing estimates of scrolls in the hundreds of
thousands).
7. Lepore, supra note 4.
8. Ovenden, supra note 1.
9. See Comment from AAP President and CEO Maria Pallante on the Internet Archive’s “National
Emergency Library,” ASS’N AM. PUBLISHERS (Mar. 27, 2020), https://publishers.org/news/comment-from-aappresident-and-ceo-maria-pallante-on-the-internet-archives-national-emergency-library/
(explaining
that
libraries predate copyright). (explaining that libraries predate copyright).
10. See infra Sections II.C.2–3 (discussing background of IA’s CDL practice and National Emergency
Library).
11. See infra Sections II.C.2–3.
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without any special licenses.12 Though a small but persistent chorus of dissenters
have bemoaned this practice over the decade-plus that libraries have increasingly
experimented with it, it was not until the onslaught of the coronavirus pandemic
did CDL finally reach the courts.13
As the pandemic’s deadly grip took hold of the world, the need for a widely
accessible universal library became more apparent than ever.14 But the
restrictive “one at a time” nature of CDL would prove far too ineffective if the
Internet’s Library of Alexandria was to fully rise to the occasion.15 Thus,
responding to the exigencies of the pandemic, IA suspended its limits on
concurrent loans, effectively untethering its lending practices from one of the
primary legal justifications that imputed legitimacy to the CDL model.16 Dubbed
the “National Emergency Library,” it was the last straw for four of the country’s
largest publishers.17 They decided to take aim at not only the National
Emergency Library, but the concept of CDL generally.18 It was finally time for
those irksome digital books to burn.
The outcome of this case will largely hinge on whether CDL and the
National Emergency Library fall within the “fair use” doctrine of copyright law.
While fair use analyses have been broached before for both CDL and the
National Emergency Library, this Note endeavors to introduce additional
perspectives to the legal analysis and comprehensively address some of the most
pernicious rhetoric that permeates the discourse with respect to this case. The
case also serves as a vehicle for critiquing some areas of copyright
jurisprudence, especially how the fair use doctrine has evolved, that might bear
upon the outcome.
Part II will introduce the portions of copyright law that shape the current
state of digital library lending, offer context about the (often tense) relationship
between publishers and libraries in the digital age, and detail the controversy
over the National Emergency Library and CDL generally. Part III will assess the
merits of the lawsuit while exploring policy and doctrinal issues that permeate
throughout. Part IV will recommend actions that can be taken in light of the
lawsuit to recalibrate what is a highly unequal bargaining dynamic between
publishers and libraries, no matter the outcome of the case.
II. BACKGROUND
A.

The Legal Backdrop for Digital Library Lending

A piece of “intellectual property,” such as the text of a book, is considered
an intangible, “non-rivalrous good,” meaning consumption of the good does not

12.
13.
14.
15.
16.
17.
18.

See infra Section II.C.2.
See infra Section II.C.2.
See infra Section II.C.3.
See infra Section II.C.3.
See infra Section II.C.3.
See infra Section II.C.3.
See infra Section II.C.3.
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deplete the supply for others.19 The contents of a book can be reproduced
infinitely without ever exhausting the supply of that intangible good.
Furthermore, a single copy of a book can be read (i.e., “consumed”) by almost
an endless parade of people, bound only by the constraints of time, space, and
the physical material that constitutes the book. Basic economic theory suggests
that the price of a good is tied to its degree of scarcity (i.e., supply and demand),
so intellectual-property-right schemes serve to introduce artificial scarcity for
such goods, aiming to provide a return on investment that is sufficient to
incentivize their production.20 Copyright is the primary mechanism used to
control the market for books and other creative works in this way.21
1.

The Economic Rationale Behind Copyright Law

Copyright is a statutory scheme with express constitutional backing which
grants authors22 a number of “exclusive” rights to control the use of their original
works of creative expression.23 Among these rights are reproduction,
distribution, and preparation of derivative works.24 However, these rights are
temporally limited and do not bestow upon authors absolute control over all
possible uses of their works.25 This honors both the purpose and scope of
copyright contemplated by the Constitution: “to promote the Progress of Science
and useful Arts, by securing for limited Times to Authors and Inventors the
exclusive Right to their respective Writings and Discoveries.”26 Ultimately,
copyright law reflects a careful balance between “society’s . . . interest in the
free flow of ideas, information, and commerce” and the ability of authors to
“secure a fair return for [their] creative labor.”27 This limited monopoly is
granted to authors not in recognition of any natural or moral right but instead for
the benefits that are expected to accrue to society:
The monopoly privileges that Congress may authorize are neither
unlimited nor primarily designed to provide a special private benefit.
19. Benjamin G. Damstedt, Limiting Locke: A Natural Law Justification for the Fair Use Doctrine, 112
YALE L.J. 1179, 1188 (2003).
20. Mark A. Lemley, IP in a World Without Scarcity, 90 N.Y.U. L. REV. 460, 462 (2015).
21. Jake Linford, Copyright and Attention Scarcity, 42 CARDOZO L. REV. 143, 145 (2021).
22. For conceptual and linguistic ease throughout this Note, the word “author” will often refer to the
rightsholder of a work. In practice, the actual author of a work may transfer or share ownership in a copyright.
See 17 U.S.C. § 201 (“The ownership of a copyright may be transferred in whole or in part by any means of
conveyance or by operation of law.”).
23. Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 432–33 (1984); U.S. CONST. art. I,
§ 8, cl. 8.
24. 17 U.S.C. § 106.
25. Sony, 464 U.S. at 432–33.
26. U.S. CONST. art. I, § 8, cl. 8; see also Cambridge Univ. Press v. Patton, 769 F.3d 1232, 1256 n.17
(11th Cir. 2014) (“While it may seem counterintuitive to students of contemporary copyright, in eighteenthcentury usage ‘science’ meant ‘the field of human knowledge,’ and ‘the useful arts’ meant ‘technology and
kindred knowhow.’ Thus, ‘science’ refers to copyright while ‘useful arts’ refers to patent.” (citing DAVID L.
LANGE & JEFFERSON POWELL, NO LAW: INTELLECTUAL PROPERTY IN THE IMAGE OF AN ABSOLUTE FIRST
AMENDMENT 36 (2009))).
27. Sony, 464 U.S. at 430, 432. But see Karl Fogel, The Surprising History of Copyright and the Promise
of a Post-Copyright World, QUESTION COPYRIGHT, https://questioncopyright.org/promise (last visited Mar. 19,
2021) (arguing that copyright exists to incentivize distribution (rather than creation) of works, meaning the
interest falls more heavily on the publisher than the author).
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Rather, the limited grant is a means by which an important public
purpose may be achieved. It is intended to motivate the creative
activity of authors and inventors by the provision of a special reward,
and to allow the public access to the products of their genius after the
limited period of exclusive control has expired.28
Thus, even during a term of copyright, an author’s rights are subject to a
host of limitations, which are thought to advance the purposes of copyright
without undermining its core incentive-driven strategy.29 Most of these statutory
limitations represent very specific use cases and apply only to a subset of the
exclusive rights, such as limited copying by libraries,30 performing religious
works,31 listening to the radio in a public venue,32 or, as in this case, lending
books.33
2.

The First Sale Doctrine

The “first sale” doctrine is one of the chief limitations on the exclusive
rights of authors.34 Also known as the principle of “exhaustion,”35 the doctrine
primarily operates to limit an author’s exclusive distribution right for a work.36
Per the copyright statute, once a copy of a copyrighted work has been lawfully
made, the owner of the copy “is entitled, without the authority of the copyright
owner, to sell or otherwise dispose of the possession of that copy.”37 As the
Supreme Court recognized, “[t]he whole point of the first sale doctrine is that
once the copyright owner places a copyrighted item in the stream of commerce
by selling it, he has exhausted his exclusive statutory right to control its
distribution.”38 It is “grounded in the common-law principle that restraints on
the alienation of tangible property are to be avoided in the absence of clear
congressional intent to abrogate this principle.”39 The first sale doctrine is the
legal basis for the resale, lending, and rental of copies of copyrighted works on
the secondary market, enabling, for instance, traditional libraries and used
bookstores to operate.40
28. Sony, 464 U.S. at 429.
29. See 17 U.S.C. § 107–22 (limitations on exclusive rights).
30. § 108.
31. § 110(3).
32. See § 110(5) (targeting the operation of the device).
33. § 109(a).
34. The first sale doctrine was of judicial origin and later codified by statute. See Bobbs-Merrill Co. v.
Straus, 210 U.S. 339, 350–51 (1908) (recognizing first sale doctrine); 17 U.S.C. § 41 (1909) (initial statutory
codification); see also Quality King Distributors, Inc. v. L’anza Research Int’l, Inc., 523 U.S. 135, 140 n.4 (1998)
(collecting earlier judicial precedent for the first sale doctrine).
35. The first sale of a copy “exhausts” the copyright owner’s control over further alienation of the good.
Quality King, 523 U.S. at 152.
36. Id. at 141–42. The first sale doctrine also implicates other rights, such as the display and derivative
works rights. See 17 U.S.C. § 109(c) (limits on display right); Lee v. A.R.T. Co., 125 F.3d 580, 581 (7th Cir.
1997) (applying the first sale doctrine in an ostensibly derivate works context).
37. 17 U.S.C. § 109(a).
38. Quality King, 523 U.S. at 152. Despite the name of the doctrine, the first “sale” need not be a
commercial transaction.
39. U.S. COPYRIGHT OFF., DMCA SECTION 104 REPORT, at vii (2001), https://www.copyright.gov/
reports/studies/dmca/sec-104-report-vol-1.pdf [hereinafter DMCA REPORT 2001].
40. Id. at 19.
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The first sale doctrine in the digital context is complicated. For instance,
pieces of software, even in a physical form such as CD-ROM, are often not
subject to the first sale doctrine because the “sale,” by contractual terms, is
merely a nontransferable license to use that particular copy of the software.41
Additionally, even in cases of actual sales of physical copies of software or
music recordings, owners are precluded by statute from renting, leasing, or
lending their copies for direct or indirect commercial gain (however, libraries
and educational institutions are explicitly exempted for some purposes).42
Natively digital copies of a work (e.g., digital music files purchased and
downloaded from the Internet) are, for practical purposes, not subject to the first
sale doctrine at all.43 This is because first sale only applies to lawfully made
“material” copies, i.e., physical copies.44 Thus, a digital file is only subject to
the first sale doctrine to the extent that the device or medium it was downloaded
onto is alienable; in other words, a lawful resale of a digital file is only possible
by selling the entire computer or hard drive on which it is stored.45
Neither Congress nor the courts have yet to recognize a “digital first sale”
or “digital exhaustion” doctrine,46 though discussion and scholarly debate on this
issue go back more than two decades.47 Numerous bills have been introduced to
provide for a “forward and delete” procedure, in which the owner of a digital
file could forward it to another owner or device and then delete her copy,
effectuating a one-for-one digital transfer.48 In 2001, the Copyright Office issued
a report detailing its conclusions about whether the existing first sale doctrine
applies to digital files and, if not, whether it would be sound policy to extend the
doctrine.49 It concluded that the first sale doctrine is so inextricably linked to the
concept of physical property that it could not possibly apply to digital files.50
Whether it was wise to “expand” the first sale doctrine into the digital realm was
answered in the negative, at least for that present time, given the limitations of
existing “forward and delete” technology.51 Years later, a 2016 report by the
41. E.g., Vernor v. Autodesk, Inc., 621 F.3d 1102, 1111 (9th Cir. 2010); see also H.R. REP. NO. 94-1476,
at 79 (1976) (“This does not mean that conditions on future disposition of copies or phonorecords, imposed by
a contract between their buyer and seller, would be unenforceable between the parties as a breach of contract,
but it does mean that they could not be enforced by an action for infringement of copyright.”); 2 NIMMER ON
COPYRIGHT § 8.12[B][1][d][i][III] (2021) (sharply criticizing the Vernor case).
42. 17 U.S.C. § 109(b)(1)(A).
43. Term: Born Digital, FED. AGENCIES DIGITAL GUIDELINES INITIATIVE: GLOSSARY,
http://digitizationguidelines.gov/term.php?term=borndigital (last visited Oct. 5, 2021).
44. Capitol Records, LLC v. ReDigi Inc., 910 F.3d 649, 657 (2d Cir. 2018).
45. DMCA REPORT 2001, supra note 39, at 74.
46. Katya Fisher, Once Upon a Time in NFT: Blockchain, Copyright, and the Right of First Sale Doctrine,
37 CARDOZO ARTS & ENT. L.J. 629, 631–32 (2019).
47. See, e.g., David Nimmer, A Riff on Fair Use in the Digital Millennium Copyright Act, 148 U. PA. L.
REV. 673, 712 n.218 (2000) (noting open question of a “digital first sale defense”); INFO. INFRASTRUCTURE TASK
FORCE, INTELLECTUAL PROPERTY AND THE NATIONAL INFORMATION INFRASTRUCTURE: THE REPORT OF THE
WORKING GROUP ON INTELLECTUAL PROPERTY RIGHTS 90–94 (1995) [hereinafter NII REPORT],
https://www.eff.org/files/filenode/DMCA/ntia_dmca_white_paper.pdf (concluding that the first sale doctrine is
inapplicable in the digital context).
48. Adam W. Sikich, Buyer Beware: The Threat to the First Sale Doctrine in the Digital Age, 14 J.
INTERNET L. 1, 22 (2011).
49. DMCA REPORT 2001, supra note 31, at 78–102.
50. Id. at 86–88.
51. Id. at 97–98.
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Department of Commerce Internet Task Force concluded that a digital first sale
right was still inadvisable.52 Courts that have been presented with the issue have
thus far declined to recognize the first sale doctrine in a purely digital context.53
3.

The Fair Use Doctrine

In addition to the first sale doctrine and the other specially tailored limits
on an author’s exclusive rights, the statute provides a flexible “catch-all”
provision known as the “fair use” doctrine.54 As described by the Supreme
Court, the doctrine “permits and requires courts to avoid rigid application of the
copyright statute when, on occasion, it would stifle the very creativity which that
law is designed to foster.”55 It is a malleable concept that courts can invoke to
sanction a wide array of beneficial activities that would otherwise constitute
infringement if the copyright laws were applied literally. Like the first sale
doctrine, it was originally judge-made and later codified by statute.56 However,
in the case of fair use, the doctrine has been recognized by courts since “the
infancy of copyright protection” but codified only for the first time in 1976.57
The fair use doctrine is described as an “equitable rule of reason.”58 Unlike
fellow statutory provisions that permit various unauthorized uses of copyrighted
works, the fair use doctrine eschews bright-line categories in favor of a set of
nonexclusive factors that are weighed together on a case-by-case basis.59
However, the objective is the same: the unauthorized use should be permitted if,
on balance, it furthers the purposes of copyright without disproportionately
hindering the core incentive-based strategy of the overall statutory scheme.60
B.
1.

The Fraught Relationship Between Publishers and Libraries

The Modern Publishing Landscape

The publishing industry has seen a dramatic consolidation over the course
of the twentieth century, with a trend that continues to concentrate market power
52. DEPT. COMMERCE INTERNET POL’Y TASK FORCE, WHITE PAPER ON REMIXES, FIRST SALE, AND
STATUTORY DAMAGES: COPYRIGHT POLICY, CREATIVITY, AND INNOVATION IN THE DIGITAL ECONOMY 4 (2016),
https://www.uspto.gov/sites/default/files/documents/copyrightwhitepaper.pdf [hereinafter FIRST SALE WHITE
PAPER]. The Internet Policy Task Force was a joint venture by the U.S. Patent and Trademark Office and the
National Telecommunications and Information Administration. Id. at iii.
53. Capitol Records, LLC v. ReDigi Inc., 910 F.3d 649, 664 (2d Cir. 2018), aff’g 934 F. Supp. 2d 640
(S.D.N.Y. 2013).
54. 17 U.S.C. § 107.
55. Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 577 (1994) (brackets omitted, emphasis added)
(quoting Stewart v. Abend, 495 U.S. 207, 236 (1990)).
56. Id. at 575; 17 U.S.C. § 107.
57. Campbell, 510 U.S. at 576 (noting that, in 1841, “Justice Story distilled the essence of law and
methodology from the earlier cases” and his “summary is discernible” in the 1976 codification).
58. Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 448 (1984) (quoting H.R. REP. NO.
94-1476, at 65–66 (1976)).
59. Campbell, 510 U.S. at 577.
60. See Bill Graham Archives v. Dorling Kindersley Ltd.,448 F.3d 605, 608 (2d Cir. 2006) (“The ultimate
test of fair use . . . is whether the copyright law’s goal of promoting the Progress of Science and useful Arts
would be better served by allowing the use than by preventing it.” (quoting Castle Rock Entm’t, Inc. v. Carol
Publ’g Group, 150 F.3d 132, 141 (2d Cir. 1998))).
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in the hands of a few firms.61 In the early part of the new millennium, the biggest
publishers were considered the “Big Six.”62 Then, in 2013, Penguin merged with
Random House, turning this sextet into a party of five.63 Now, with Penguin
Random House set to merge with Simon & Schuster, this cohort of top
publishers is poised to become the “Big Four.”64 Contrast this with the
publishing landscape of the early twentieth century, when hundreds of
independent publishers thrived and vigorously competed with one another as
peers.65
Over time, publishing houses either folded completely or, more commonly,
merged with other firms to eventually become the behemoths that are left
today.66 When a publisher is acquired, its name might become one of the
acquiring firm’s “imprints,” with new works continuing to be published under
the acquired firm’s name.67 This perpetuates an illusion of a far more diverse
publishing landscape that exists in reality. Of course, many independent
publishers do still exist or have cropped up in recent decades, but any single one
pales in comparison to the behemoths.68 Academic presses continue to compete
in the market as well, not to mention the host of options authors now have to
self-publish.69 However, with well-known publishing imprints and literary
properties, the mega publishers continue to dominate the market and wield
outsized power over their diminutive “rivals,” as well as authors, booksellers,
and customers.70 The one notable exception—their very own Goliath—is megaretailer Amazon.71

61. Elizabeth A. Harris & Alexandra Alter, Hachette to Buy Workman for $240 Million as Publishing
Continues Consolidation, N.Y. TIMES (Aug. 16, 2021), https://www.nytimes.com/2021/08/16/books/hachetteworkman-publishing.html.
62. Adi Robertson, Penguin and Random House Officially Close Merger to Become Penguin Random
House, VERGE (July 1, 2013, 12:30 PM), https://www.theverge.com/2013/7/1/4482980/penguin-and-randomhouse-officially-merge-become-penguin-random-house.
63. Id.
64. Michael Schaub, The Big Five Become the Big Four, KIRKUS REVIEWS (Nov. 25, 2020),
https://www.kirkusreviews.com/news-and-features/articles/the-big-five-become-the-big-four/.
65. Spotlight: A History of Publishing in New York and the USA, RIBBONFISH (July 28, 2016),
https://ribbonfish.co.uk/blog/spotlight-history-publishing-new-york-usa/.
66. Id.
67. Yen, What is an Imprint?, BOOK PUBLICITY BLOG (July 14, 2009), https://yodiwan.wordpress.com/
2009/07/14/what-is-an-imprint/.
68. See, e.g., Alexandra Alter, Lena Waithe, Gillian Flynn to Start Book Imprints, N.Y. TIMES (Sept. 21,
2021), https://www.nytimes.com/2021/09/21/books/lena-waithe-gillian-flynn-zando-books.html (“At a moment
of accelerating consolidation in the publishing industry, Zando, an independent company, is something of an
outlier.”); Dennis Johnson, The Bigger the Publishers, the Blander the Books, ATLANTIC (Dec. 9, 2020),
https://www.theatlantic.com/ideas/archive/2020/12/penguin-random-house-and-ss-deal-baddemocracy/617334/ (“The other giants, let alone the numerous independent players, are not just smaller; they’re
smaller by billions of dollars.”).
69. Elizabeth A. Harris, What Happens When a Publisher Becomes a Megapublisher?, N.Y. TIMES (Feb.
25, 2021),
https://www.nytimes.com/2021/02/25/books/penguin-random-house-simon-schusterpublishing.html (“Publishing is a fragmented business: There are general interest publishers and academic
publishers, big companies and small ones, as well as people who self-publish.”).
70. Id.
71. See generally Jim Milliot, Publishing Leaders Issuing Warning over Amazon’s Market Power,
PUBLISHERS WKLY. (Aug. 18, 2020), https://www.publishersweekly.com/pw/by-topic/industry-news/
bookselling/article/84119-publishing-leaders-issuing-warning-over-amazon-s-market-power.html.
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The Rise of the e-book

Incidentally, the story of e-books often centers around the introduction of
the Amazon Kindle in 2007.72 E-books and “e-reading” devices were not new
by any means, but neither had met much commercial success as yet.73 However,
the Kindle proved to be a breakout success, due in large part to Amazon’s market
position, large catalog of books, and ability to price e-books at a crowd-pleasing
$9.99.74 It is believed that Amazon was making very little, if any, money from
its e-book sales, but it was a strategic move to convince consumers of the value
of a $399 device and to establish dominance in the e-book market.75 Not long
after, Apple introduced the iPad, broadening the market for e-books and
providing a platform for full-color and visual-heavy works that the Kindle’s
black-and-white “e-ink” screen was ill-suited to deliver.76 With these
mainstream devices, the popularity of e-books saw a meteoric rise in a few short
years, jumping from about 1% of publisher revenue in 2008 to about 20% in
2011.77
The valuable e-book market led to a skirmish involving retail rivals
Amazon and Apple, with the latter found to have colluded with publishers to fix
prices for e-books.78 The publishers were convinced that the $9.99 price point
for e-books would train consumers to undervalue books, so they were all too
happy when Apple proposed a way for them to jack up prices.79 With the
computer giant as their ringleader, the publishers conspired to force Amazon to
sell their books at prices demanded by them, departing from the traditional
bookseller model in which retailers purchase in bulk and are free to set their own
prices.80 As a result, the price of e-books jumped to $14.99 overnight.81 The
price-fixing cabal would eventually face an antitrust lawsuit and shell out
millions of dollars in court-ordered sanctions, but the e-book pricing dynamic
they championed took hold in the industry.82
The upward trend towards e-book dominance was expected to continue,
with some estimating that e-books would capture up to 80% of the market in the
years to come.83 In reality, the e-book market share has plateaued near the 20%
mark.84 While much of that is simply due to consumer preference, enduring

72. See, e.g., Constance Grady, The 2010s were Supposed to Bring the eBook Revolution. It Never Quite
Came., VOX (Dec. 23, 2019, 10:00 AM), https://www.vox.com/culture/2019/12/23/20991659/ebook-amazonkindle-ereader-department-of-justice-publishing-lawsuit-apple-ipad; Andrea Fleck-Nisbet, A Publisher’s
Perspective on eBooks, AM. LIBRS. (Jan. 12, 2012), https://americanlibrariesmagazine.org/2012/01/12/apublishers-perspective-on-ebooks.
73. Fleck-Nisbet, supra note 72.
74. Grady, supra note 72.
75. Id.
76. Fleck-Nisbet, supra note 72.
77. Id.
78. Grady, supra note 72.
79. Id.
80. Id.
81. Id.
82. Id.
83. Id.
84. Id.
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idiosyncrasies of the e-book and print trades certainly play a part as well.85
Today, e-book prices are still generally set by publishers, whereas print books
continue to be priced at the discretion of retailers—the result can be odd price
disparities (especially on Amazon), in which the print edition of a book sells for
less than its e-book counterpart.86 Relatedly, tensions between publishers and
Amazon,87 not to mention allegations of price fixing,88 continue to rock the
publishing world. Years after the Kindle came onto the e-book scene, the more
things change, the more they stay the same.
3.

Perennial Adversaries

In addition to publisher-retailer spats, publishers have time and again
feuded with libraries. Though tensions have certainly grown in recent years due
to seemingly irreconcilable differences over the terms of e-book lending, the
publisher’s disdain for libraries is not a new phenomenon.89 One story tells of a
group of publishers that hired a public relations “spin doctor” in the early 1930s
to help combat the scourge of book lending and cheap used book sales—a
contest was held to coin a new pejorative for the deadbeats who dare partake in
such offenses.90 Edging out colorful contenders such as “bookaneer” and
“culture vulture,” the winning entry was “booksneak.”91 Even the present e-book
quagmire has been brewing for some time. For instance, fearful of the
devastating consequences that might be wrought by high-tech booksneaks, it
was not until 2014 that major publishers relented and sanctioned library lending
of e-books in the first place.92
The terms associated with e-book lending have never satisfied either
party.93 The difference between the two, however, is that the lack of a digital
first sale doctrine, combined with the big publishers’ outsized market share
(resulting from years of consolidation that has concentrated valuable literary
properties in the hands of a powerful few), means that publishers hold all the
cards. Publishers will allow e-book lending only on incredibly restrictive terms
and at incredibly inflated prices, neither of which they could ever impose with
physical books (because the first sale doctrine makes it effectively impossible).94
Given that publishers are reportedly still unhappy with present arrangements,
85. Id.
86. Id.
87. Milliot, supra note 71.
88. E.g., Andrew Albanese, Amazon Hit with E-book Price Fixing Suit, PUBLISHERS WKLY. (Jan. 14,
2021), https://www.publishersweekly.com/pw/by-topic/industry-news/publisher-news/article/85318-amazonhit-with-e-book-price-fixing-suit.html.
89. Joseph Janes, Do Publishers Suddenly Hate Libraries?, PUBLISHERS WKLY. (Aug. 19, 2019),
https://www.publishersweekly.com/pw/by-topic/industry-news/libraries/article/80944-do-publishers-suddenlyhate-libraries.html.
90. AARON PERZANOWSKI & JASON SCHULTZ, THE END OF OWNERSHIP: PERSONAL PROPERTY IN THE
DIGITAL ECONOMY 104 (2016).
91. Id.
92. Gabrielle Emanuel, Inside the eBook ‘War’ Waging Between Libraries and Publishers, GBH NEWS
(Jan. 6, 2020), https://www.wgbh.org/news/local-news/2020/01/06/inside-the-e-book-war-waging-betweenlibraries-and-publishers.
93. Id.
94. Id.
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they would apparently make these oppressive terms still worse, if doing so
wouldn’t, at some point, send libraries packing.
Libraries have indeed begun to pack. In 2019, Macmillan, one of the “Big
[Five? Four?]” publishers, announced a new “embargo” policy, in which library
systems would only be allowed to purchase one lendable copy for the first two
months following a book’s release.95 (To be clear, that’s one single copy for the
entire library system, no matter the size—for instance, the New York Public
Library could obtain only one copy for its 16 million patrons to fight over during
those first eight weeks.)96 Libraries had had enough. Many announced hardline
boycotts of Macmillan, and various organizations ramped up their advocacy
efforts as well.97 In light of what is seen as unfair, counterproductive, and
exploitative tactics, libraries and their supporters hope to grab the attention of
both the borrowing public and lawmakers.98 A number of states have heeded the
call, introducing legislation to curb the astronomical prices publishers inflict on
their libraries.99 It seems Congress may finally be poised to act as well.100
C.
1.

Libraries Take Digital Lending into Their Own Hands

The Internet Archive and the Open Library

The Internet Archive (IA) is a San Francisco-based nonprofit that, since
1996, has been “building a digital library of Internet sites and other cultural
artifacts in digital form.”101 Its goals, as a self-described library, are
“preservation and access.”102 IA’s seminal (and perhaps best known) project is
the “Wayback Machine.”103 Through this project, IA has been programmatically
capturing digital “snapshots” of web pages from all ends of the Internet since
the late 1990s.104 The reason is simple: the web is inherently ephemeral; it is
essentially inevitable that the content at a given URL will change over time or
disappear altogether—and much of the content would eventually be lost forever
95. Lynn Neary, You May Have To Wait To Borrow A New E-Book From The Library, NPR (Nov. 1,
2019, 12:09 PM), https://www.npr.org/2019/11/01/775150979/you-may-have-to-wait-to-borrow-a-new-ebook-from-the-library.
96. About The New York Public Library, N.Y. PUB. LIBR., https://www.nypl.org/help/about-nypl (last
visited Oct. 7, 2021).
97. Matt Enis, Libraries Respond to Macmillan Ebook Embargo with Boycotts, Advocacy, LIBR. J. (Nov.
13,
2019),
https://www.libraryjournal.com/?detailStory=libraries-respond-macmillan-ebook-embargoboycotts-advocacy
98. Id.
99. Update: Library eBook Lending Legislation and Partnerships, AUTHORS ALLIANCE (July 27, 2021),
https://www.authorsalliance.org/2021/07/27/update-library-e-book-lending-legislation-and-partnerships/.
100. Peter M. Routhier, U.S. Congress Investigates Publisher Restrictions on Library E-Books, INTERNET
ARCHIVE: BLOG (Sept. 24, 2021), https://blog.archive.org/2021/09/24/u-s-congress-investigates-publisherrestrictions-on-library-e-books/. See also infra note 823 (discussing the deliberate inaction of Congress on the
issue of eBooks for two decades).
101. About the Internet Archive, supra note 5.
102. Brewster Kahle, Digital Books on archive.org, INTERNET ARCHIVE: BLOG (Jan. 24, 2018),
http://blog.archive.org/2018/01/24/digital-books-on-archive-org/.
103. About the Internet Archive, supra note 5; see Kahle, supra note 102 (“Many people think of the
Internet Archive as just the Wayback Machine . . . .”); Wayback Machine, INTERNET ARCHIVE,
https://archive.org/web/ (last visited Nov. 10, 2020).
104. About the Internet Archive, supra note 5.
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without a proactive effort to preserve it.105 The Wayback Machine not only
preserves but provides access to past versions of web pages that are often
unavailable anywhere else (including websites that have gone away entirely).106
It is but one jewel on a crown of digital preservation initiatives that collectively
drive IA’s lofty, overarching mission “to provide Universal Access to All
Knowledge.”107
The Open Library, another such initiative of IA, launched in 2007 with the
goal of “provid[ing] a page on the web for every book ever published.”108 It was
initially promoted as a digital card catalog for all the world’s books: each having
its own detailed listing, including where the book might be obtained.109 But the
vision for the project would be broader, and more faithful to IA’s ambitious
mission: “The ultimate goal of the Open Library is to make all the published
works of humankind available to everyone in the world.”110 As the Open Library
has evolved, it has inched closer to that goal.
Within its first few years, the Open Library had more than a million public
domain works available as free e-book downloads.111 (IA had begun scanning
books in 2004,112 and the collection was supplemented, in part, by the sizable
collection of books digitized by Project Gutenberg.)113 In 2010, the Open
Library partnered with a group of brick-and-mortar libraries to offer thousands
of additional books for borrowing via officially licensed e-book copies.114 It also
marked the Open Library’s foray into then-uncharted territory: by scanning
physical books from the collections of partner libraries, the website would offer
its own unlicensed e-books of works that were still protected by copyright.115
This new strategy of digital book lending, predicated on notions of fair use,
would come to be known as “controlled digital lending.”116
105. Id.
106. Wayback Machine General Information, INTERNET ARCHIVE: HELP CTR. (Aug. 22, 2018),
https://help.archive.org/hc/en-us/articles/360004716091-Wayback-Machine-General-Information.
107. About the Internet Archive, supra note 5.
108. About Open Library, OPEN LIBR. (Nov. 9, 2012), https://openlibrary.org/help/faq/about.
109. Giles Turnbull, A Library Bigger than Any Building, BBC NEWS (July 31, 2007),
http://news.bbc.co.uk/2/hi/uk_news/magazine/6924022.stm. The database would help patrons obtain a copy of
the book, whether by purchase, traditional library lending, or even download, in the case of public domain works.
Id.
110. Open Library Vision, OPEN LIBR. (Apr. 9, 2008), https://openlibrary.org/about/vision?v=1.
111. Jeff Kaplan, An Old-Fashioned Book Drive! Please Help Make the Open Library Book Collection
Even Bigger, INTERNET ARCHIVE: BLOG (May 10, 2010), https://blog.archive.org/2010/05/10/an-old-fashionedbook-drive-please-help-make-the-open-library-book-collection-even-bigger/.
112. Stephanie Steinberg, Millions of Books Get Digitized for the Disabled, USA TODAY (July 14, 2010),
https://usatoday30.usatoday.com/news/education/2010-07-14-InternetArchive14_st_N.htm.
113. Turnbull, supra note 109. See generally PROJECT GUTENBERG, http://www.gutenberg.org/ (last visited
Nov. 11, 2020).
114. Geoffrey A. Fowler, Libraries Have a Novel Idea, WALL STREET J. (June 29, 2010),
https://www.wsj.com/articles/SB10001424052748703279704575335193054884632.
115. Id.
116. DAVID R. HANSEN & KYLE K. COURTNEY, A WHITE PAPER ON CONTROLLED DIGITAL LENDING OF
LIBRARY BOOKS 1 (2018), https://doi.org/10.31228/osf.io/7fdyr; see also Michelle M. Wu, Building a
Collaborative Digital Collection: A Necessary Evolution in Libraries, 103 LAW LIBR. J. 527, 535 (2011),
https://scholarship.law.georgetown.edu/facpub/699/ (laying out a legal basis for CDL); Caralee Adams,
Mythbusting Controlled Digital Lending: Community Rallies to Fight Misinformation About the Library
Practice, INTERNET ARCHIVE: BLOG (Feb. 11, 2021), https://blog.archive.org/2021/02/11/mythbusting-
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Enter Controlled Digital Lending

Controlled digital lending (CDL) is conceptually simple and intuitive: if
the owner of a legitimate copy of a book can lend it freely to anyone in person,
the same should apply over the Internet.117 The “controlled” qualifier alludes to
artificial limitations that are imposed in this context so that the digital lending
scheme tracks the primary limitations of physical lending, namely that each held
copy of a work can only be borrowed by one user at a time.118 The user’s access
to the work ceases at the end of the lending period, and digital mechanisms
inhibit the user’s ability to save or redistribute additional copies.119 If all held
copies of a work are checked out, a patron can join a waitlist to be notified and
granted access as soon as a copy is checked back in.120 These limitations are
meant to simulate, virtually, the legitimate practice of physical book lending.
The published works initially offered under the CDL model in 2010 were
ones that were in copyright but out of print and harder to come by.121 This was
a logical starting point as a practical matter and, with the legality of CDL still
uncertain, perhaps a shrewd decision from a legal perspective.122 Though the
works were in copyright and the practice could present colorable infringement
claims, the rightsholders might be less willing to take the risk of challenging a
practice that isn’t adversely affecting their income, and some authors might even
welcome the enhanced access and renewed interest in their works.123 While there
had been “some initial hand-wringing” by publishers in the wake of the 2010

controlled-digital-lending-community-rallies-to-fight-misinformation-about-the-library-practice/ (“The Internet
Archive did not invent CDL. [Michelle] Wu is the visionary behind CDL, developing the concept in 2002 as a
way to protect a library’s print collection from natural disaster—an imperative she faced in rebuilding a library
destroyed by flooding.”).
117. Fowler, supra note 114.
118. Id.
119. Id.
120. Borrowing Books Through Open Library, OPEN LIBR. (Nov. 16, 2010), https://openlibrary.org/
help/faq/borrow#holds (last modified July 14, 2020).
121. Fowler, supra note 114. Note that a number of posts on IA’s blog indicate that it began its CDL
practice in 2011. E.g., Chris Freeland, Controlled Digital Lending Takes Center Stage at Library Leaders Forum,
INTERNET ARCHIVE: BLOG (Oct. 31, 2019), https://blog.archive.org/2019/10/31/controlled-digital-lendingtakes-center-stage-at-library-leaders-forum/ (“The Internet Archive has been doing CDL since 2011, beginning
with the Boston Public Library.”). This appears to refer to a larger 2011-rollout of in-library CDL services;
however, it also seems that a limited selection of in-copyright works were made available via CDL in 2010. See
Andrew Albanese, Open Library Launches New “Digitize and Lend” E-Book Lending Program, PUBLISHERS
WKLY. (Feb. 23, 2011), https://www.publishersweekly.com/pw/by-topic/digital/content-and-e-books/article/
46253-open-library-launches-new-digitize-and-lend-e-book-lending-program.html (discussing 2011 launch);
Digital Lending Library, INTERNET ARCHIVE: BLOG (June 28, 2010), https://blog.archive.org/2010/06/28/
digital-lending-library/ (“[M]any other books that are not commercially available but are still of interest to library
patrons, are available to be borrowed from participating libraries using the same digital technology.”); Small
Moves: Open Library Integrates Digital Lending, OPEN LIBR. BLOG (June 29, 2010),
https://blog.openlibrary.org/2010/06/29/small-moves-open-library-integrates-digital-lending/.
122. See Fowler, supra note 114 (“[Partner libraries will] contribute scans of a few hundred older books
that are still in copyright, but no longer sold commercially. That part of the project could raise eyebrows, because
copyright law is unclear in the digital books arena.”); see also infra Section III.C (discussing considerations for
digital lending of out-of-print works).
123. See, e.g., id. (“Stewart Brand, author of the 1988 book ‘The Media Lab’—one of the scanned books
that will now be available for loan—said he didn’t mind seeing his title made available this way . . . because he
thinks digitizing books has the potential to improve knowledge.”).

No. 2]

NATIONAL EMERGENCY LIBRARY

401

move, the grumbles had quieted by the following year.124 The Open Library
continued to lean into the CDL concept and, by 2017, boasted “540,000 modern
books” available to borrow.125 Partnering with libraries through a new
consortium called Open Libraries, IA continued to grow its digital collection and
lending capacity.126 By relying on the physical holdings of the partner libraries,
the Open Library could lend a particular work to more users simultaneously.127
The Open Library now offers more than 1.4 million books for borrowing, in
addition to 2.5 million public domain works that can be downloaded freely.128
3.

The National Emergency Library

On March 24, 2020, in response to the surging COVID-19 pandemic, IA
launched the National Emergency Library.129 Citing an “unprecedented global
and immediate need for access to reading and research materials,” IA suspended
its lending limits so that all materials were immediately accessible to borrow
even if in use by another borrower.130 In other words, it lifted one of the primary
“controls” of its CDL model by not restricting loans to one user at a time per
physically held copy. So, while the National Emergency Library leveraged the
same CDL technology used by the Open Library, it violated one of the central
tenets of CDL.131 But the other critical CDL controls remained in place: access
to a borrowed work would cease after the two-week loan period, and the work
was restricted to prevent copying and redistribution.132 Furthermore, IA
provided an “opt out” procedure for authors who did not want their works
available in this manner,133 and works published within the past five years were
excluded from unlimited lending.134
The unprecedented change to IA’s lending model was prompted by a
sudden and unprecedented global crisis.135 In the middle of the academic
calendar, schools across the country were forced to close and abruptly shift to
remote instruction.136 On March 17, 2020, the American Library Association
124. Albanese, supra note 121.
125. Wendy Hanamura, Internet Archive Reaches Semifinals in MacArthur Foundation’s Competition for
$100 Million Grant, INTERNET ARCHIVE: BLOG (Feb. 15, 2017), http://blog.archive.org/2017/02/15/internetarchive-reaches-semifinals-for-100-million-grant/.
126. Join Open Libraries, OPEN LIBRS., http://openlibraries.online/join/ (last visited Nov. 14, 2020).
127. Id.
128. Chris Freeland, Announcing a National Emergency Library to Provide Digitized Books to Students
and the Public, INTERNET ARCHIVE: BLOG (Mar. 24, 2020), http://blog.archive.org/2020/03/24/announcing-anational-emergency-library-to-provide-digitized-books-to-students-and-the-public/.
129. Id.
130. Id.
131. National Emergency Library FAQs, INTERNET ARCHIVE: HELP CTR. (Mar. 24, 2020),
https://help.archive.org/hc/en-us/articles/360042654251-National-Emergency-Library-FAQs.
132. Chris Freeland, Internet Archive Responds: Why We Released the National Emergency Library,
INTERNET ARCHIVE: BLOG (Mar. 30, 2020), http://blog.archive.org/2020/03/30/internet-archive-responds-whywe-released-the-national-emergency-library/.
133. National Emergency Library FAQs, supra note 131.
134. Wendy Hanamura, When an Island Shuts Down: Aruba & the National Emergency Library, INTERNET
ARCHIVE: BLOG (May 18, 2020) (“[T]he National Emergency Library does not include books from the last five
years.”).
135. Freeland, supra note 132.
136. Freeland, supra note 128.

402

JOURNAL OF LAW, TECHNOLOGY & POLICY

[Vol. 2021

had recommended that all libraries close to the public.137 By IA’s estimation,
that meant more than 650 million physical books would be locked away,
inaccessible to patrons around the country.138 The primary motivation was thus
educational in nature: ensuring students and instructors had access to materials
for assigned readings and research.139
The reaction to the National Emergency Library was swift—and sharply
divided. Many news outlets covered the project’s announcement in glowing
terms,140 and the majority of the comments on IA’s blog post, by educators and
general readers alike, are similarly laudatory.141 However, some authors and
industry groups were incensed and incredibly vocal. The Authors Guild,142 a
professional organization of writers known for a number of aggressive and highprofile legal crusades against book digitization projects,143 called the initiative
“appalling.”144 The Association of American Publishers decried the initiative as
an “aggressive, unlawful, and opportunistic attack on the rights of authors and
publishers.”145 (Neither of these responses was particularly surprising,
considering both groups had been outspoken about their contempt for CDL in
the past.)146 The CEO of the Copyright Alliance described the National

137. ALA Executive Board Recommends Closing Libraries to Public, AM. LIBR. ASS’N: NEWS (Mar. 17,
2020),
http://www.ala.org/news/press-releases/2020/03/ala-executive-board-recommends-closing-librariespublic.
138. Freeland, supra note 132.
139. Freeland, supra note 128.
140. See, e.g., Suzanne Rowan Kelleher, Access 1.4 Million Digital Books for Free at the National
Emergency Library, FORBES (Mar. 26 2020), https://www.forbes.com/sites/suzannerowankelleher/2020/03/26/
access-14-million-digital-books-for-free-at-the-national-emergency-library/;
Colin
Dwyer,
‘National
Emergency Library’ Lends A Hand—And Lots Of Books!—During Pandemic, NPR (Mar. 26, 2020),
https://www.npr.org/sections/coronavirus-live-updates/2020/03/26/821925073/national-emergency-librarylends-a-hand-and-lots-of-books-during-pandemic; Jill Lepore, The National Emergency Library is a Gift to
Readers Everywhere, NEW YORKER (Mar. 26, 2020), https://www.newyorker.com/books/page-turner/thenational-emergency-library-is-a-gift-to-readers-everywhere; Maddie Bender, You Can Now Access 1.4 Million
Books for Free Thanks to the Internet Archive, VICE (Mar. 25, 2020), https://www.vice.com/en/
article/wxeya5/you-can-now-access-14-million-books-for-free-thanks-to-the-internet-archive.
141. See Comments to Chris Freeland, Announcing a National Emergency Library to Provide Digitized
Books to Students and the Public, INTERNET ARCHIVE: BLOG (Mar. 24, 2020), http://blog.archive.org/
2020/03/24/announcing-a-national-emergency-library-to-provide-digitized-books-to-students-and-the-public/.
142. Who We Are, AUTHORS GUILD, https://www.authorsguild.org/who-we-are/ (last visited Nov. 15,
2020).
143. If the Authors Guild had its way, it would have shut down both Google Books and a service that
provides books to the blind. See generally Robinson Meyer, After 10 Years, Google Books Is Legal, ATLANTIC
(Oct. 20, 2015) (discussing the legal challenge to the Google Books project); Andrew Albanese, Authors Guild
Drops HathiTrust Case, PUBLISHERS WKLY. (Jan. 8, 2015), https://www.publishersweekly.com/pw/bytopic/digital/copyright/article/65217-authors-guild-drops-hathitrust-case.html (discussing the case against
HathiTrust).
144. Internet Archive’s National Emergency Library Harms Authors, AUTHORS GUILD (Mar. 27, 2020),
https://www.authorsguild.org/industry-advocacy/internet-archives-uncontrolled-digital-lending/.
145. ASS’N AM. PUBLISHERS, supra note 9.
146. Controlled Digital Lending Is Neither Controlled nor Legal, AUTHORS GUILD (Jan. 8, 2019),
https://www.authorsguild.org/industry-advocacy/controlled-digital-lending-is-neither-controlled-nor-legal/
[hereinafter Authors Guild CDL Statement]; Statement on Flawed Theory of “Controlled Digital Lending,”
ASS’N AM. PUBLISHERS (Feb. 4, 2019), https://publishers.org/news/statement-on-flawed-theory-of-controlleddigital-lending/ [hereinafter AAP CDL Statement]. See also Freeland, supra note 132 (“As we anticipated, critics
including the Authors Guild and the Association of American Publishers have released statements condemning
the National Emergency Library and the Internet Archive.” (hyperlinks omitted)).
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Emergency Library as “reprehensible” and “particularly vile.”147 Additionally,
many authors took to Twitter to express their outrage, roundly characterizing the
initiative as “piracy.”148 Prompted by a concerned inquiry from then-Senator
Tom Udall of New Mexico, the Copyright Office addressed the legality of the
National Emergency Library but ultimately declined to take a stance.149
But the industry response was not all negative. Some authors came out in
support of the National Emergency Library,150 and many libraries and individual
librarians also supported the move.151 Though some university presses (who had
previously entered partnerships with IA to lend their content via CDL) were
initially unhappy with the “unilateral” move on IA’s part, the general consensus
shifted to that of acceptance and support, in light of the extraordinary
circumstances and the organizations’ shared goal.152
The National Emergency Library was slated to last until the end of June
2020 or the end of the pandemic-triggered national emergency, whichever would
be later.153 However, the library shuttered its digital doors two weeks early on
June 16th,154 prompted by a lawsuit brought by a group of four commercial
publishers (the Publishers).155 The Publishers’ complaint, filed in the United
States District Court for the Southern District of New York, targeted not only
the National Emergency Library but the legality of IA’s longstanding CDL

147. Keith Kupferschmid, The Emergence of Copyright Looting, COPYRIGHT ALLIANCE: BLOGS (Mar. 30,
2020), https://copyrightalliance.org/ca_post/the-emergence-of-copyright-looting/.
148. See Authors Protest Internet Archive Pirating Their Books, DIGITAL READER (Mar. 28, 2020),
https://the-digital-reader.com/2020/03/28/authors-protest-internet-archive-pirating-their-books/
(collecting
tweets); Sarah Nicolas, Authors Push Back Against “National Emergency Library,” BOOK RIOT (Mar. 30, 2020),
https://bookriot.com/authors-push-back-against-national-emergency-library/.
149. Letter from Maria Strong, Acting Register of Copyrights and Director U.S. Copyright Office, to Tom
Udall, Senator of New Mexico (May 15, 2020), https://www.copyright.gov/laws/hearings/Sen-Udall-ResponseNational-Emergency-Library.pdf [hereinafter Letter from Copyright Office].
150. See, e.g., Wendy Hanamura, Observations from an Author & Librarian, INTERNET ARCHIVE: BLOG
(May 4, 2020), http://blog.archive.org/2020/05/04/observations-from-an-author-librarian/ (citing Barbara Fister
(@bfister), TWITTER (Apr. 15, 2020), https://twitter.com/bfister/status/1250493999292522497 (“I have some
books included in the @internetarchive’s National Emergency Library and couldn’t be happier about it.”)); Peter
Suber (@petersuber), TWITTER (May 4, 2020), https://twitter.com/petersuber/status/1257360188115386371;
Lepore, supra note 140.
151. See, e.g., Mark Bilby, In Defense of the National Emergency Library: A Call to Library Solidarity
and Partnership with the Internet Archive, CAL SCHOL.COM (May 6, 2020), https://calschol.com/2020/05/06/indefense-of-the-national-emergency-library-a-call-to-library-solidarity-and-partnership-with-the-internetarchive/; Internet Archive, Public Statement: Supporting Waitlist Suspension at Internet Archive, GOOGLE DOCS
(Mar. 24, 2020), https://docs.google.com/document/d/e/2PACX-1vQeYK7dKWH7Qqw9wLVnmEo1Zktyku
ULBq15j7L2gPCXSL3zem4WZO4JFyj-dS9yVK6BTnu7T1UAluOl/ pub (listing institutional supporters).
152. Chris Freeland, Forging a Cooperative Path Forward: University Presses & the National Emergency
Library, INTERNET ARCHIVE: BLOG (Apr. 27, 2020), http://blog.archive.org/2020/04/27/forging-a-cooperativepath-forward-university-presses-national-emergency-library/.
153. Freeland, supra note 132.
154. Brewster Kahle, Temporary National Emergency Library to Close 2 Weeks Early, Returning to
Traditional Controlled Digital Lending, INTERNET ARCHIVE: BLOG (June 10, 2020), http://blog.archive.org/
2020/06/10/temporary-national-emergency-library-to-close-2-weeks-early-returning-to-traditional-controlleddigital-lending/.
155. Brewster Kahle, Four Commercial Publishers Filed a Complaint About the Internet Archive’s
Lending of Digitized Books, INTERNET ARCHIVE: BLOG (June 1, 2020), http://blog.archive.org/2020/06/01/fourcommercial-publishers-filed-a-complaint-about-the-internet-archives-lending-of-digitized-books/.
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practices.156 But despite the challenge to the CDL model itself, IA and its Open
Library decided to rollback only the temporary “emergency” changes, restoring
the traditional CDL mechanisms of borrowing limits and waitlists.157
III. ANALYSIS
The guerilla improv group “Improv Everywhere” once lampooned the
absurdity of attacking libraries by staging a fake protest in front of the main
branch of the New York Public Library, representing a fictitious association
called “Writers Against Piracy.”158 In thinking up the prank, the group pondered:
“What would be the most absurd place to picket? What is the one place that no
one in their right mind would oppose? The answer was clear: the public
library.”159 The fake protesters waved signs such as “Library = Organized Theft”
and “Where’s my cut of your late fees?,” in addition to decrying libraries as the
“Napster for books.”160 The fake association’s website characterized libraries as
“vicious places” which “do not pay the writers whose work they so freely give
away.”161 Despite the satirical nature of the stunt, many of the pleas sound as if
they were lifted directly from the Publishers’ complaint.162
The public library is a beloved institution, and the Publishers know that.163
Thus, it’s no wonder that, when it comes to IA, the Publishers cry stolen valor.164
To be sure, they take great pains to disassociate IA from the beloved tradition of
public book lending.165 In practice, the strategy does more to reveal the
Publishers’ true feelings about libraries than to establish that IA isn’t one.
Indeed, while it’s easy to take libraries for granted, the concept would probably
not be so well received by copyright owners if first introduced today.166
Copyright protections have become so strong and deeply entrenched that the
operating model for public libraries seems almost anachronistic—copyrighted
content is made freely available on a massive scale, and copyright owners have
virtually no control over it.
156. Complaint, Hachette Book Group, Inc. v. Internet Archive, No. 1:20-cv-04160 (S.D.N.Y. June 1,
2020), ECF No. 1, https://storage.courtlistener.com/recap/gov.uscourts.nysd.537900/gov.uscourts.nysd.537900.
1.0.pdf.
157. Kahle, supra note 154.
158. Writers Against Piracy, IMPROV EVERYWHERE (Jan. 19, 2002), https://improveverywhere.com/
2002/01/19/writers-against-piracy/.
159. Id.
160. Id. Napster was one of the first mainstream filesharing applications and is credited with the explosion
of music piracy; it was met with fierce opposition from the recording industry and was eventually shut down.
Tom Lamont, Napster: The Day the Music was Set Free, GUARDIAN (Feb. 23, 2013, 7:05 PM),
https://www.theguardian.com/music/2013/feb/24/napster-music-free-file-sharing.
161. WAP – Writers Against Piracy, IMPROV EVERYWHERE, https://improveverywhere.com/wap_
website.php (last visited Mar. 20, 2021).
162. See, e.g., Complaint, supra note 156, at 2 (“willful digital piracy on an industrial scale”); id. at 19
(“parasitic and illegal”); id. at 32 (“wholesale theft”); id. at 35 (“piracy scheme”).
163. Id. at 4.
164. See id. (“[IA] badly misleads the public and boldly misappropriates the goodwill that libraries enjoy
and have legitimately earned.”).
165. See, e.g., id. at 2 (“IA’s actions grossly exceed legitimate library services . . . .”).
166. Glyn Moody, If Libraries Didn’t Exist, Would Publishers Be Trying To Kill Book Lending?, TECHDIRT
(Jan. 5, 2012, 7:37 AM), https://www.techdirt.com/articles/20111230/07161417236/if-libraries-didnt-existwould-publishers-be-trying-to-kill-book-lending.shtml.
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Libraries, in fact, predate the concept of copyright, and the two have had
seemingly little tension historically.167 Copyright began as a very narrow
restriction aimed specifically at preventing the unauthorized verbatim reprinting
of creative works, i.e., a regime that vested the author with the exclusive right
to produce new copies of her work, a so-called “copyright.”168 Over time, this
comparatively brief,169 fickle,170 and circumscribed right has swollen into a
robust panoply of “exclusive rights” that would seem to grant an author plenary
control over virtually every use of her work and, most incredible of all, attaches
automatically and continues until 70 years after the author’s death.171 While the
breadth of control has certainly grown, the reality is that it remains limited to a
small set of enumerated rights that are each subject to a host of exceptions.172
What’s more, courts have historically interpreted these rights narrowly, since
copyright is a government-sanctioned monopoly, and any expansion of a
rightsholder’s control over her work correspondingly frustrates the public’s
ability to access that work.173
One right that remains conspicuously missing is a general right to control
when, where, how, by whom, and, most important, how often, a work is
“consumed” (i.e., in the case of a book, it is read, viewed, or consulted).174 This
is critical because, despite the vast inroads rightsholders have made with respect
to monetizing their works thanks to stronger copyright protections, the truth is
that the law still does not guarantee a financial return every time a work is
consumed. While copyright has the effect of creating artificial scarcity with
respect to the number of available copies of a work, copyright does not directly

167. Benjamin Franklin is credited with opening the first public library in America in 1731, and the concept
of libraries dates back to antiquity. The New American Library, PEW CHARITABLE TRUSTS: AFTER THE FACT
PODCAST (July 2, 2020), https://www.pewtrusts.org/en/research-and-analysis/articles/2020/07/02/the-newamerican-library. The first copyright statute was enacted in 1790, but it appears that lending copyrighted
materials actually fell outside the scope of copyright protection until the modern Copyright Act was passed 1976
(with no need for first sale doctrine). R. Anthony Reese, The First Sale Doctrine in the Era of Digital Networks,
44 B.C. L. REV. 577, 590 n.44 (2003). The exclusive right to “vend” works was replaced by the right to
“distribute” works, thus bringing gratis lending within the scope of the act. Id.
168. Suntrust Bank v. Houghton Mifflin Co., 268 F.3d 1257, 1261 (11th Cir. 2001) (“Throughout the
nineteenth century, the copyright in literature was limited to the right ‘to publish and vend books.’ The term
‘copy’ was interpreted literally; an author had the right only to prevent others from copying and selling her
particular literary work.” (citation omitted)).
169. See Kristelia A. García & Justin McCrary, A Reconsideration of Copyright’s Term, 71 ALA. L. REV.
351, 358 (2019) (noting original 14-year term length).
170. See Sara K. Stadler, Forging a Truly Utilitarian Copyright, 91 IOWA L. REV. 609, 633 (2006)
(discussing the rigid formalities of early copyright laws and the reality that, if “the author did not observe the
formalities, he would forfeit his copyright at the moment of publication”).
171. See 17 U.S.C. § 106, 302(a); see also Derek Khanna, Guarding Against Abuse: The Costs of
Excessively Long Copyright Terms, 23 COMMLAW CONSPECTUS 52, 61 (2014) (“Congress has expanded
copyright far beyond what was originally intended.”).
172. Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 432–33 (1984).
173. Id. at 431 (“The judiciary’s reluctance to expand the protections afforded by the copyright without
explicit legislative guidance is a recurring theme.”); see also Stewart v. Abend, 495 U.S. 207, 228 (1990) (noting
the “balance between the artist’s right to control the work during the term of the copyright protection and the
public’s need for access to creative works”).
174. See 17 U.S.C. § 106 (enumerating the only rights that are protected).
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countenance artificial scarcity with respect to actual consumption of the work.175
In terms of physical books, the general limitation on consumption, enforced by
both the laws of physics and of copyright, is that a single copy can only be
accessed in one physical location at a time. Stated differently, a book would only
be accessible in multiple places simultaneously if it is copied in some way, and
the right to make new copies generally belongs to the copyright owner rather
than the owner of a discrete copy.
But there is no limit to the number of times a single physical book can be
consumed, whether by the same or different readers. Thanks to the first sale
doctrine, a legitimate copy of a work can be sold, traded, gifted, lent, rented, or
otherwise disposed of ad infinitum.176 In addition to the unlimited number of
sequential readers of a single copy, copyright doesn’t even place a limit on the
number of simultaneous readers (so long as they are physically in the same
place).177 In sum, the number of times a single book can be “consumed” is
limited only by the natural constraints of time, space, and durability.178 No
matter how many times the work is consumed through that copy, the copyright
owner is not entitled to any additional remuneration.179 As such, libraries have
never had to pay each time a book is borrowed, nor have they ever faced any
restrictions on lending whatsoever.180 Not to mention, even as the scope of
copyright protection has grown, the law has enshrined special concessions for
libraries181 to ensure they can continue their widely celebrated mission of
democratizing information.182 Of course, none of this sits well with
publishers.183
175. See Am. Geophysical Union v. Texaco Inc., 60 F.3d 913, 936 (2d Cir. 1994) (Jacobs, J., dissenting)
(recognizing that owners of discrete copies are “free to circulate them . . . so that they can be seen by as many
[readers] as can lay eyes on them”).
176. Capitol Records, LLC v. ReDigi Inc., 910 F.3d 649, 655 (2d Cir. 2018), cert. denied, 139 S. Ct. 2760
(2019) (“The copy . . . may be re-transferred again and again without violating the exclusive distribution right.”).
177. For instance, it would be perfectly fine for multiple people to gather around a book and read it together,
to place a book on display for multiple onlookers to enjoy at once, or even to show the book to a crowd via an
overhead projector. See 17 U.S.C. § 109(c) (“[T]he owner of a particular copy lawfully made under this title, or
any person authorized by such owner, is entitled, without the authority of the copyright owner, to display that
copy publicly, either directly or by the projection of no more than one image at a time, to viewers present at the
place where the copy is located.”). But see id. § 109(d) (“The privileges prescribed by subsections (a) and (c) do
not, unless authorized by the copyright owner, extend to any person who has acquired possession of the copy or
phonorecord from the copyright owner, by rental, lease, loan, or otherwise, without acquiring ownership of it.”)
(a borrower’s privileges are more limited than the owner’s).
178. See supra note 175.
179. Kyle K. Courtney, Libraries Do Not Need Permission To Lend Books: Fair Use, First Sale, and the
Fallacy of Licensing Culture, KYLE K. COURTNEY: BLOG (May 18, 2020), https://kylecourtney.com/2020/05/
18/libraries-do-not-need-permission-fair-use-first-sale-and-the-fallacy-of-permission-culture/.
180. Id.
181. See 17 U.S.C. § 108 (reproduction by libraries and archives); § 109(a) (first sale doctrine generally);
§ 109(b)(2) (special software lending privileges for libraries); § 121 (reproduction for persons with print
disabilities); § 504(c)(2) (remission of statutory damages for libraries acting in good faith); § 1201(d) (exceptions
to restrictions regarding the circumvention of copyright protection systems). See generally NII REPORT, supra
note 47, at 84–90 (explaining the library exceptions of section 108).
182. The New American Library, supra note 167 (noting that libraries have “always been about the
democratization of information”).
183. Maria Bustillos, Publishers Are Taking the Internet to Court, NATION (Sept. 10, 2020),
https://www.thenation.com/article/society/publishers-are-taking-the-internet-to-court/ (“[P]ublishers would like
to see libraries obliged to license, not to own, books—that is, continue to pay for the same book again and
again.”).
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Indeed, while the Publishers claim to “have long supported public
libraries,”184 it’s hard to see this as anything but pandering (or perhaps even
gaslighting). Their attempt to vilify IA’s lending practice is particularly
revealing in that it reads as though they are describing the traditional libraries
they claim to love.185 As one commenter put it, they are “finally sa[ying] the
quiet part out loud.”186 To illustrate, one need only replace references to IA with
“libraries”:
First, while [libraries] claim[] to serve an educational purpose,
education has long been a primary mission and market of publishers.
It is authors and publishers who create the books of scholarship and
literature for educators, students, and other readers; [libraries] create[]
nothing. [Libraries] play[] no role in the hard work of researching,
writing, or publishing the works or, for that matter, in creating or
sustaining the overall publishing ecosystem and its distinct
partnerships and markets. Nor do[ libraries] contribute to the
underlying scholarship through commentary or criticism. Moreover,
[libraries’] massive book [lending] business has no new purpose that
is fundamentally different than that of the Publishers: both distribute
entire books for reading. In short, [libraries] merely exploit[] the
investments that publishers have made in their books, and [they do]
so through a business model that is designed to free-ride on the work
of others. . . . [Libraries] undermine[] the balance and promise of
copyright law by usurping the Publishers’ ability to license and sell
the books that they have lawfully produced on behalf of authors and
for the benefit of readers.187
It’s difficult to see how the Publishers can truly love “traditional” libraries
but condemn IA for doing fundamentally the same thing. It is really just a feeble
attempt to distinguish IA’s practices as somehow “nothing like those of public
libraries,”188 surely because they know that it would be unwise to launch an
assault on libraries or book lending in general.189
Through its CDL practices (and more), IA fundamentally serves the same
role as traditional research and lending libraries: the preservation and
dissemination of knowledge.190 The concept and role of libraries has no doubt
evolved throughout history, and that evolution has accelerated in the digital

184. Complaint, supra note 156, at 4.
185. See id. See also supra Part II.B (discussing the fraught relationship between publishers and libraries,
which is not a new phenomenon).
186. Brian L. Frye, Literary Landlords in Plaguetime, 10 N.Y.U. J. INTELL. PROP. & ENT. L. 225, 228
(2021).
187. Complaint, supra note 156, at 5–6.
188. Id. at 4.
189. See Frye, supra note 186, at 227 (“[P]ublishers and authors can’t criticize libraries, as much as they
wish they could. Instead, they tie themselves into knots trying to explain why libraries are good, but digital
lending is bad, unless libraries pay exorbitant fees to lend digital copies of books, even though they lend physical
copies for free. It makes no sense, until you realize it’s just dissembling.”).
190. Bustillos, supra note 183 (“Libraries have operated on those principles for thousands of years,
collecting, preserving, and sharing knowledge not for profit but as a public good—requiring nothing.”).
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age.191 One thing that has remained constant, however, is that copyright law has
never impeded the function of libraries nor threatened their very existence.192
Proponents of CDL contend that it is merely a strategy to closely emulate the
traditional core function of libraries: lending books to the public free of
charge.193
Just how closely does CDL track traditional library lending? Like any other
library, IA’s collection is comprised of legitimate copies of published books that
have been acquired either by purchase or donation.194 As such, every physical
book represented by IA’s collection reflects a payment to the rightsholder,
whether the original purchaser was IA or a prior owner.195 As is the case with
any other library (or even commercial actor), IA is legally permitted to lend out
its books without limitation of any kind, requiring no permission from, nor
additional compensation to, the rightsholder.196 Of course, that only definitively
applies in the physical realm.197 CDL merely attempts to faithfully translate this
longstanding practice into the digital realm.198
The chief characteristic of CDL is the “owned to loaned” restriction, which
simply means the library can only grant access to one patron at a time per legally
owned physical copy of a book (like libraries have always worked).199 If all of
the copies are currently in use, prospective borrowers have the option of joining
a waitlist to be notified when the book becomes available to borrow.200 CDL
emulates the act of lending by delivering a book’s contents to a single borrower
at a time, in the form of a restricted digital file that remains accessible only for
a limited duration.201 By leveraging “digital rights management” (DRM)
technology, the file cannot be copied, redistributed, or permanently saved by the
borrower.202 At the end of the loan period, or if and when the borrower decides

191. See The New American Library, supra note 167 (“Libraries aren’t just about books anymore and
haven’t been for a long time.”); cf. Stagg P.C. v. U.S. Dep’t of State, 354 F. Supp. 3d 448, 466 (S.D.N.Y. 2019)
(“As to what qualifies as a ‘library’ in the phrase ‘libraries open to the public,’ the Court again finds no
ambiguity . . . . ‘Library’ is a common term, the plain meaning of which is readily ascertainable by speakers of
the English language. A ‘library’ is not limited to brick-and-mortar buildings with print collections, and may
exist on the Internet with digital collections.”).
192. Bustillos, supra note 183.
193. HANSEN & COURTNEY, supra note 116, at 3.
194. Kahle, supra note 102.
195. HANSEN & COURTNEY, supra note 116, at 24.
196. 17 U.S.C. § 109(a); H.R. REP. NO. 94-1476, at 79 (1976) (“A library that has acquired ownership of a
copy is entitled to lend it under any conditions it chooses to impose.”).
197. HANSEN & COURTNEY, supra note 116 at 7–8.
198. Id. at 3.
199. See id. at 25 (“[M]imicking the restraints on physical materials in which only one user can typically
check out and read a physical book at a time, only one user would be permitted to check out and read the digital
book at any given time.”); AAP CDL Statement, supra note 146 (“The concept of maintaining a one-to-one
‘owned to loaned’ ratio is at the core of the White Paper’s argument for the legality of CDL . . . .”).
200. See supra note 120 and accompanying text.
201. See Lila Bailey et al., Position Statement on Controlled Digital Lending, CONTROLLED DIG. LENDING
BY LIBRS., https://controlleddigitallending.org/statement (last updated Sept. 2018) (describing the basics of
CDL).
202. Kahle, supra note 102. Unauthorized duplication is not completely avoided by DRM, but the
limitations of the technology are not endemic to CDL, nor is unauthorized duplication unique to digital lending
more broadly. The DRM technology employed through CDL is the same technology (and thus same caliber) as
used with eBook lending and sales that are sanctioned by publishers. Id.

No. 2]

NATIONAL EMERGENCY LIBRARY

409

to “return” the book sooner, her access to the work is terminated and any digital
copies are deleted from her device.203
Critics of CDL argue the practice cannot be fairly described as “lending”
because it entails the creation and dissemination of new digital copies for each
loan.204 While it may be true that copies are created in a strictly technical sense
(as thus far construed by courts),205 the effect is functionally equivalent to a
loan.206 For CDL detractors, the distinction between “copying” and “lending” is
more than semantic, however: it forms the basis to argue that the practice is
illegal under copyright law. They argue that traditional libraries lend under the
first sale doctrine, whereas there is no equivalent yet recognized in the digital
context.207 As accurate as that may be, it should mean very little in light of the
rich history of the judiciary’s functionalist approach to copyright law. As the
Supreme Court has repeatedly acknowledged, “The courts [have] simply refused
to read the statute literally in every situation.”208 Indeed, “[w]hen technological
change has rendered its literal terms ambiguous, the Copyright Act must be
construed in light of [its] basic purpose.”209 In the face of technological
advancements, the “recurring theme” is “[t]he judiciary’s reluctance to expand
the protections afforded by the copyright without explicit legislative
guidance.”210 The Supreme Court has likewise emphasized that courts “must be
circumspect in construing the scope of rights created by a legislative enactment
which never contemplated [the particular] calculus of interests” presented by a
given technological (or sociological) change.211
In this case, technological and sociological change, combined with legal
uncertainty, has granted the Publishers a new de facto right that they never
before had under copyright law: the ability to impose arbitrary limits and fees
on library lending. But the “calculus of interests” involved in library lending is
a matter that was already expressly contemplated by Congress, and the current
state of digital lending is leaps and bounds away from that calculus. As the
House Report to the 1976 Copyright Act spelled out, in no uncertain terms, “A
library that has acquired ownership of a copy is entitled to lend it under any
203. Id.
204. Aaron Schwabach, The Internet Archive’s National Emergency Library: Is There an Emergency Fair
Use Superpower?, 18 NW. J. TECH. & INTELL. PROP. 187, 198 (“Making a copy onto a patron’s device is not
‘lending.’ It is copying.”).
205. See Capitol Records, LLC v. ReDigi Inc., 910 F.3d 649, 657 (2d Cir. 2018) (holding that transfer of a
digital file implicates the reproduction right).
206. The essence of the words “lend” and “loan” is “temporary use.” See Definition of “lend,” MERRIAMWEBSTER, https://www.merriam-webster.com/dictionary/lend (last visited Mar. 20, 2021) (“to give for
temporary use on condition that the same or its equivalent be returned” or “to put at another’s temporary
disposal”); Definition of “loan,” MERRIAM-WEBSTER, https://www.merriam-webster.com/dictionary/loan (last
visited Mar. 20, 2021) (“the grant of temporary use”). While the CDL borrower does not receive the same copy
held by the lender, nor, in any real sense, “return” the copy to the lender at the end, neither are integral
components of the concept of a loan. Cf. Fortnightly Corp. v. United Artists Television, Inc., 392 U.S. 390, 400
(1968) (“Whether or not the signals received and delivered are the ‘same,’ the entire process is virtually
instantaneous, and electronic ‘information’ received and delivered is identical.”).
207. See, e.g., Authors Guild CDL Statement, supra note 146; AAP CDL Statement, supra note 146.
208. Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 447 n.29 (1984).
209. Twentieth Century Music Corp. v. Aiken, 422 U.S. 151, 156 (1975).
210. Sony, 464 U.S. at 431 (emphasis added) (collecting cases).
211. Id. (emphasis added).
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conditions it chooses to impose.”212 Should it matter that digital “lending”
technically requires “copying”? A 2014 Supreme Court decision is instructive:
in acknowledging the technical differences between a disputed broadcast-TVretransmission service built upon novel technology, and a functionally identical
practice long regulated by copyright law, the Court noted, “In terms of the Act’s
purposes, these differences do not distinguish [the two practices.] Viewed in
terms of Congress’ regulatory objectives, why should any of these technological
differences matter?”213 Here, given Congress’ regulatory objective in protecting
a library’s right to lend their books freely, even to multiply those copies in
various circumstances,214 why should technological differences matter when it
comes to lending books in the digital age?
In the absence of a digital first sale doctrine, publishers have been able to
establish novel licensing schemes for digital lending that have resulted in an
unprecedented and alarming breadth of control over libraries.215 Unlike with
physical books, libraries can only lend e-books on the terms set by publishers
(including whether they can even lend e-books in the first place).216 Terms
include much higher acquisition costs, per-loan fees (or a maximum number of
loans per copy), limits on the number of copies that can be acquired, expiration
dates, and embargoes that prevent any digital lending for a certain time after a
book is first released.217 Lending is typically administered by a third-party ebook aggregator service, meaning libraries have limited control over the lending
process and even their own collections.218 Libraries do not get to permanently
keep or resell the books they “purchase” since they never actually acquire them
in the first place.219 Publishers often reserve the right to alter or revoke books at
will, implicating serious preservation and censorship concerns.220 Publishers
also have unprecedented leverage to collect data about libraries and their

212. H.R. REP. NO. 94-1476, at 79 (1976).
213. Am. Broad. Companies, Inc. v. Aereo, Inc., 573 U.S. 431, 446 (2014).
214. 17 U.S.C. § 108.
215. See Bustillos, supra note 183 (“[T]hey want to change the rules in their favor and take away one of
the most cherished and valuable contributions that libraries make to society—allowing members of the public
to read for free from the library’s collection.”).
216. Sari Feldman, Libraries Must Draw the Line on E-books, PUBLISHERS WKLY. (July 12, 2019),
https://www.publishersweekly.com/pw/by-topic/industry-news/libraries/article/80689-libraries-must-draw-theline-on-e-books.html (“[P]ublic libraries have little leverage with which to negotiate digital pricing and terms
with publishers and vendors. With physical materials, our ability to buy and lend copies and to create rich
collections for our communities is protected by law. In the digital world, however, we can’t license content
without agreeing to the terms the publishers set.”); see also Andrew Albanese, Maryland Legislature Passes Bill
Supporting Library Access to Digital Content, PUBLISHERS WKLY. (Mar. 11, 2021),
https://www.publishersweekly.com/pw/by-topic/industry-news/libraries/article/85785-maryland-legislaturepasses-law-supporting-library-access-to-digital-content.html (states have even been forced to introduce bills that
would force publishers to license eBooks to libraries).
217. Heather Schwedel, Why Angry Librarians Are Going to War With Publishers Over E-Books, SLATE
(Sept. 11, 2019, 1:06 PM), https://slate.com/business/2019/09/e-book-library-publisher-buying-controversypetition.html.
218. See Everything You Need to Know About Aggregators, KOTOBEE: BLOG (Jan. 16, 2019),
https://blog.kotobee.com/everything-need-know-aggregators/ [hereinafter e-book Aggregators] (discussing that
the only way for public libraries to purchase books is through aggregators or distributors).
219. Lauren, Libraries and eBooks: An Introduction, DENVER PUB. LIBR. (Oct. 30, 2019),
https://www.denverlibrary.org/blog/books-research/lauren/libraries-and-ebooks-introduction.
220. Id.
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patrons, intruding upon sanctified privacy interests that libraries have long
guarded.221 Current licensing schemes give publishers the power to dictate what
books a library can lend and to whom, not to mention the manner in which they
do so, including when, where, how long, how often, and at what cost.
Publishers have gone from having virtually no control over library lending
to near plenary control. While that applies only to digital lending, the
circumstances of the pandemic expose just how problematic it is even if confined
to that market segment. Libraries, suddenly and completely lacking the ability
to lend the physical books they already own, were at the absolute mercy of book
publishers to permit them to continue (and in many cases expand) digital lending
services.222 In other words, the Publishers could have unilaterally halted, limited,
or charged a premium for any and all lending of their titles during the period in
which libraries remained physically closed.223 That they didn’t is no comfort.
The survival of library lending, so fundamental to the welfare of this nation in
so many respects, should not hinge upon the discretionary benevolence and fair
dealing of multi-billion-dollar corporations.224 Such a reality is altogether
frightening—and certainly possible, even without the prospect of widespread
library closures.225 As patrons become increasingly reliant on digital lending in
general (no doubt further entrenched by the pandemic), powerful publishers will
be able to exert more and more control over library lending—control they were
never supposed to have in the first place.226
In a world where library patrons now expect to be able to digitally borrow
popular titles, libraries have little choice but to bow to the demands of
publishers.227 With the tremendous consolidation of the publishing industry,
concentrating copyrights for high-demand works in the hands of a powerful few,
221. Library Bill of Rights, AM. LIBR. ASS’N, https://www.ala.org/advocacy/intfreedom/librarybill (last
modified Jan. 29, 2019) (“All people, regardless of origin, age, background, or views, possess a right to privacy
and confidentiality in their library use. Libraries should advocate for, educate about, and protect people’s
privacy, safeguarding all library use data, including personally identifiable information.”); see FIRST SALE
WHITE PAPER, supra note 52, at 49–50 (discussing privacy concerns with licensing); id. at 63 (“We recognize
that online commerce presents new risks relating to personal privacy, such as the possibility that licensing of
eBooks could permit the identification of individual readers, including in the library context. Almost all states
in the country have library-specific privacy laws, and we expect that those laws will weigh into the on-going
conversations between publishers and the library community on the relationship of licensor vendor data and
licensing terms.” (footnote omitted)). See generally Privacy, AM. LIBR. ASS’N, https://www.ala.org/advocacy/
privacy (last modified Apr. 2017) (discussing importance of privacy with respect to library services).
222. Courtney, supra note 179.
223. Andrew Albanese, A Reset for Library E-books, PUBLISHERS WKLY. (Oct. 9, 2020),
https://www.publishersweekly.com/pw/by-topic/industry-news/libraries/article/84571-a-reset-for-library-ebooks.html (“[P]ublishers unilaterally raise prices and change terms without negotiation or even
consultation . . . .”).
224. See Kirtsaeng v. John Wiley & Sons, Inc., 568 U.S. 519, 545 (2013) (discussing that it is not “sound
copyright law” to rely on copyright owners not asserting their rights).
225. See Bustillos, supra note 183 (“[I]f a publisher maintains control over every reading event, who’s
allowed to read it, when are they allowed to read it, if they’re allowed to read it, and be able to prevent anybody,
or particular regions, from being able to see something, we are in George Orwell world.” (statement of Brewster
Kahle)).
226. Cf. Lewis Galoob Toys, Inc. v. Nintendo of Am., Inc., 780 F. Supp. 1283, 1297 (N.D. Cal. 1991)
(“Nintendo argues that it is now entitled to decide how its games should be enjoyed, by whom, and under what
circumstances, even after the consumer has paid full price.”) (finding fair use as against Nintendo).
227. Feldman, supra note 216 (“[As libraries, we cannot] walk away from the digital formats our public is
asking for just because the terms and prices are too onerous. That would be counter to our values and mission.”).
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these big publishers have virtually no incentive (market pressure or otherwise)
to offer competitive rates and terms to libraries.228 Furthermore, the onerous
terms imposed by publishers are largely hidden from patrons, who naturally
place the blame on libraries when greeted by long waitlists and limited
availability.229 Publishers are thus able to hide from meaningful public scrutiny,
instead shifting the brunt of consumer dissatisfaction onto the largely powerless
libraries caught in the middle.230 Libraries, facing pressure from patrons and
aiming to fulfill their overriding objective of meeting the needs of their
communities, can do little but agree to publishers’ terms.
And thus explicates the significant ramifications of this case. The
consequences could be vast—not only for IA as an institution,231 but for CDL as
a concept and for libraries’ bargaining power with respect to publishers in the
digital space.232 If CDL is finally legitimized by the courts, no longer would
publishers have ultimate control over digital library lending. Libraries would not
be forced to contend with the Hobson’s choice of engaging in digital lending
only through licensing agreements dictated by publishers that are bargaining
from far superior positions of power. (If there are even terms with which to
agree.) As Congress contemplated, each library would be able to actually
acquire ownership of copies and “lend [them] under any conditions it chooses
to impose,” even if that’s over the Internet.233
Ultimately, the case for CDL will come down to the question of whether
the practice falls within the confines of the fair use doctrine. It should be
particularly suited for the job. The fair use doctrine, after all, “is a tool for
adapting copyright law to brisk technological advances and for tempering the
over-technical application of copyright law.”234 And, as the Supreme Court
recently reminded us, “In a word, it can carry out its basic purpose of providing
a context-based check that can help to keep a copyright monopoly within its
lawful bounds.”235
228. See supra notes 72–92 and accompanying text (discussing consolidation); Emanuel, supra note 92
(“The challenge for libraries is that they have almost no power in their negotiations with publishers. . . .
Publishers determine the rules. When setting prices, there is no negotiation process. Libraries do not get a seat
at the table.”).
229. Jessamyn West, Opinion, Libraries Are Fighting to Preserve your Right to Borrow e-Books, CNN
(Aug. 2, 2019), https://www.cnn.com/2019/08/02/opinions/libraries-fight-publishers-over-e-books-west/
index.html.
230. Id.
231. Many have expressed fears that an adverse ruling could be a death nell for IA. E.g., Timothy B. Lee,
Internet Archive Ends “Emergency Library” Early to Appease Publishers, ARS TECHNICA (June 11, 2020,
11:36AM),
https://arstechnica.com/tech-policy/2020/06/internet-archive-ends-emergency-library-early-toappease-publishers/. Others insist the doomsday speculation is exaggerated. E.g., Aja Romano, A Lawsuit is
Threatening The Internet Archive—But It’s Not as Dire as You May Have Heard, VOX (June 23, 2020, 4:30PM),
https://www.vox.com/2020/6/23/21293875/internet-archive-website-lawsuit-open-library-wayback-machinecontroversy-copyright.
232. Bustillos, supra note 183; IFLA Statement on Controlled Digital Lending, INT’L FED’N LIBR. ASS’NS
& INSTS. (June 2, 2021), https://www.ifla.org/publications/ifla-statement-on-controlled-digital-lending/
(“Controlled digital lending provides an alternative to a licensing approach, and so a means of redressing the
balance.”).
233. H.R. REP. NO. 94-1476, at 79 (1976); see Bustillos, supra note 183 (“But what’s really at stake in this
lawsuit is the idea of ownership itself—what it means not only for a library but for anyone to own a book.”).
234. Wall Data Inc. v. L.A. Cty. Sheriff’s Dep’t, 447 F.3d 769, 778 (9th Cir. 2006).
235. Google LLC v. Oracle Am., Inc., 141 S. Ct. 1183, 1198 (2021).
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While the case for the National Emergency Library is more nuanced (and
potentially more precarious), the singular nature of the circumstances and of
IA’s response could certainly mean the fair use doctrine is no less up to the task:
“the endless variety of situations and combinations of circumstances that can
rise in particular cases precludes the formulation of exact rules . . . . [C]ourts
must be free to adapt the doctrine to particular situations on a case-by-case
basis.”236 Perhaps an unprecedented global pandemic is such a situation.
A.

What Makes a Use Fair?

While the concept of fair use has been around (in some form or another)
since the inception of copyright,237 the doctrine has coalesced around four
factors that are now set forth in the Copyright Act of 1976:
(1) the purpose and character of the use, including whether such use
is of a commercial nature or is for nonprofit educational purposes;
(2) the nature of the copyrighted work;
(3) the amount and substantiality of the portion used in relation to the
copyrighted work as a whole; and
(4) the effect of the use upon the potential market for or value of the
copyrighted work.238
The factors are nonexclusive and merely meant to provide some guidance,
but courts typically structure their analyses around this four-part framework.239
Still, the factors, which often shade into one another, are not “treated in
isolation.” They must be “weighed together, in light of the purposes of
copyright.”240 Within each factor are a number of considerations that courts
weigh in deciding whether a factor favors or disfavors a finding of fair use.
1.

Factor One: Purpose and Character

The first factor considers “the purpose and character of the use, including
whether such use is of a commercial nature or is for nonprofit educational
purposes.”241 Some purposes are well established as fair in a general sense. For
instance, the preamble to the statutory fair use provision lists paradigmatic
examples (e.g., teaching, scholarship, and research) that serve as a guide.242 But
the list is merely meant to be illustrative rather than limiting or conclusive.243
236. Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 450 (1984) (quoting H.R. REP. NO.
94-1476, at 65–66 (1976)).
237. Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 576 (1994).
238. 17 U.S.C. § 107.
239. See, e.g., Kelly v. Arriba Soft Corp., 336 F.3d 811, 818 (9th Cir. 2003) (“We now turn to the four fair
use factors.”).
240. Campbell, 510 U.S. at 578.
241. 17 U.S.C. § 107(1).
242. Campbell, 510 U.S. at 578 (“The enquiry here may be guided by the examples given in the preamble
to § 107 . . . .”); 17 U.S.C. § 107 (listing “purposes such as criticism, comment, news reporting, teaching
(including multiple copies for classroom use), scholarship, or research”); see also Wright v. Warner Books, Inc.,
953 F.2d 731, 736 (2d Cir. 1991) (“[T]here is a strong presumption that factor one favors the defendant if the
allegedly infringing work fits the description of uses described in section 107.”).
243. Campbell, 510 U.S. at 577.
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Accordingly, other examples continue to be recognized organically through case
law, ranging from venerable uses such as parodies244 and quotations245 to more
niche (and often modern) uses such as reverse engineering,246 consumption
shifting,247 and the creation of searchable databases.248 For new, untested
applications, there are a number of considerations courts use to assess the
worthiness of a particular use’s purpose and character, which the Second Circuit
has summed up as a question of “whether the original was copied in good faith
to benefit the public or primarily for the commercial interests of the infringer.”249
a.

Public Benefit / Transformative Use

The extent to which an unauthorized use is considered publicly beneficial
underscores the concerns of factor one.250 Prior uses that have been recognized
as fair serve as a valuable starting point.251 Courts have also looked to other
sources of law to glean the types of purposes that are considered publicly
beneficial, such as statutes and regulations,252 legislative history,253 other
judicial opinions,254 and the Constitution.255

244. Suntrust Bank v. Houghton Mifflin Co., 268 F.3d 1257, 1268 (11th Cir. 2001) (“[T]he Supreme Court
held that parody, although not specifically listed in § 107, is a form of comment and criticism that may constitute
a fair use of the copyrighted work being parodied.” (citing Campbell, 510 U.S. at 579)).
245. E.g., Authors Guild, Inc. v. HathiTrust, 755 F.3d 87, 99 (2d Cir. 2014) (“Book reviews often contain
quotations of copyrighted material to illustrate the reviewer’s points and substantiate his criticisms; this is a
paradigmatic fair use.”).
246. E.g., Sony Computer Entertainment v. Connectix Corp., 203 F.3d 596, 602 (9th Cir. 2000); Sega
Enters. v. Accolade, Inc., 977 F.2d 1510, 1523 (9th Cir. 1992).
247. See infra Section III.B.3.
248. See infra Section III.B.1 (databases of digitized books); A.V. ex rel. Vanderhye v. iParadigms, LLC,
562 F.3d 630, 639–40 (4th Cir. 2009) (database of student work used as plagiarism detection tool).
249. Rogers v. Koons, 960 F.2d 301, 309 (2d Cir. 1992). But see Campbell, 510 U.S. at 585 n.18
(expressing skepticism about “good faith” consideration).
250. See, e.g., Google LLC v. Oracle Am., Inc., 141 S. Ct. 1183, 1202–03 (2021) (“[Factor one] ask[s]
whether the copier’s use ‘fulfill[s] the objective of copyright law to stimulate creativity for public illumination.’”
(quoting Pierre N. Leval, Toward a Fair Use Standard, 103 HARV. L. REV. 1105, 1111 (1990)); Am. Geophysical
Union v. Texaco Inc., 60 F.3d 913, 922 (2d Cir. 1994) (“[C]ourts are more willing to find a secondary use fair
when it produces a value that benefits the broader public interest.”).
251. See Cambridge Univ. Press v. Patton, 769 F.3d 1232, 1261 (11th Cir. 2014) (recognizing that prior
cases serve as a guide).
252. E.g., Authors Guild, Inc. v. HathiTrust, 755 F.3d 87, 102 (2d Cir. 2014) (citing both the Copyright
Act and the Americans with Disabilities Act); Blanch v. Koons, 467 F.3d 244, 254 (2d Cir. 2006) (citing statute
which established the National Endowment for the Arts); Swatch Grp. Mgmt. Servs. Ltd. v. Bloomberg L.P.,
756 F.3d 73, 82–83 (2d Cir. 2014) (citing regulations of the Securities and Exchange Commission).
253. E.g., Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 455 n.40 (1984) (citing a use
that is “expressly identified by the House Committee Report as an example of fair use”); HathiTrust, 755 F.3d
at 102 (“Our conclusion is reinforced by the legislative history . . . .”).
254. E.g., Sony, 464 U.S. at 454 (“Earlier this year, we acknowledged the public interest in making
television broadcasting more available. Concededly, that interest is not unlimited. But it supports an
interpretation of the concept of ‘fair use’ . . . .” (citation omitted)); Swatch, 756 F.3d at 84 (citing New York
Times Co. v. United States, 403 U.S. 713 (1971)); id. (citing decisions related to witness testimony).
255. E.g., Suntrust Bank v. Houghton Mifflin Co., 268 F.3d 1257, 1265 (11th Cir. 2001) (collecting cases
regarding First Amendment considerations with respect to fair use); Rosemont Enterprises, Inc. v. Random
House, Inc., 366 F.2d 303, 311 (2d Cir. 1966) (Lumbard, J., concurring) (“The spirit of the First Amendment
applies to the copyright laws at least to the extent that the courts should not tolerate any attempted interference
with the public’s right to be informed regarding matters of general interest when anyone seeks to use the
copyright statute which was designed to protect interests of quite a different nature.”).
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More recently, the related concept of “transformative use” has taken center
stage.256 The “transformativeness” inquiry asks whether the new work “adds
something new, with a further purpose or different character, altering the first
with new expression, meaning, or message.”257 In essence, “transformativeness”
largely serves as a heuristic to assess the true question of how beneficial the use
is to society—works that are considered “transformative” are generally thought
to be beneficial to the public.258 But despite its prominence,
“transformativeness” is not strictly necessary, nor is it dispositive.259 Rather, it
is simply the case that “[t]he more transformative the new work, the less will be
the significance of other factors, like commercialism, that may weigh against a
finding of fair use.”260
b. Commercial vs. Nonprofit
A use that is commercially motivated may be less likely to be found fair,
whereas a nonprofit motive undoubtedly “tips the scales in favor of fair use.”261
But the Supreme Court has also noted that “[t]he crux of the profit/nonprofit
distinction is not whether the sole motive of the use is monetary gain but whether
the user stands to profit from exploitation of the copyrighted material without
paying the customary price.”262 An example of this might be a teacher who
distributes a pirated textbook to her students—she seeks no commercial benefit,
and the use is clearly nonprofit and educational, but it is an unfair exploitation
because the users “profit” by avoiding the customary price to use a textbook.
While this consideration can prove to be a useful inquiry in some circumstances,

256. See, e.g., HathiTrust, 755 F.3d at 96 (“An important focus of the first factor is whether the use is
‘transformative.’”).
257. Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 579 (1994).
258. Randall P. Bezanson & Joseph M. Miller, Scholarship and Fair Use, 33 COLUM. J.L. & ARTS 409,
439 (2010) (“Its meaning focuses . . . on the strength of the public benefit justification for the use. The inquiry
is whether, and to what extent, a specific use adds new social value and thus does not supplant the original.”);
Princeton Univ. Press v. Mich. Document Servs., 99 F.3d 1381, 1400 (6th Cir. 1996) (Ryan, J., dissenting) (“The
inquiry into the transformative aspect of the use assesses the likely benefit to society from the use—the more
the original work has been transformed, the more likely it is that a distinct and valuable new product has been
created.”); Authors Guild v. Google, Inc., 804 F.3d 202, 214 (2d Cir. 2015) (“The more the appropriator is using
the copied material for new, transformative purposes, the more it serves copyright’s goal of enriching public
knowledge . . . .”); Campbell, 510 at 579 (“[T]he goal of copyright, to promote science and the arts, is generally
furthered by the creation of transformative works.”).
259. Campbell, 510 U.S. at 579 (“[T]ransformative use is not absolutely necessary for a finding of fair
use . . . .”); id. at 578 (“Nor may the four statutory factors be treated in isolation, one from another. All are to be
explored, and the results weighed together, in light of the purposes of copyright.”).
260. Id. at 579.
261. Google LLC v. Oracle Am., Inc., 141 S. Ct. 1183, 1204 (2021) (“There is no doubt that a finding that
copying was not commercial in nature tips the scales in favor of fair use. But the inverse is not necessarily true,
as many common fair uses are indisputably commercial.”); Harper & Row Publishers, Inc. v. Nation Enters.,
471 U.S. 539, 562 (1985) (“The fact that a publication was commercial as opposed to nonprofit is a separate
factor that tends to weigh against a finding of fair use.”).
262. Harper & Row, 471 U.S. at 562; see also Am. Geophysical Union v. Texaco Inc., 60 F.3d 913, 922
(2d Cir. 1994) (“The commercial/nonprofit dichotomy concerns the unfairness that arises when a secondary user
makes unauthorized use of copyrighted material to capture significant revenues as a direct consequence of
copying the original work. . . . The greater the private economic rewards reaped by the secondary user (to the
exclusion of broader public benefits), the more likely the first factor will favor the copyright holder and the less
likely the use will be considered fair.”).
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courts and commentators have warned that this “reasoning is somewhat circular”
because “if the use is a fair use, then the copyright owner is not entitled to charge
for the use, and there is no ‘customary price’ to be paid in the first place.”263
2.

Factor Two: Nature of the Work

The second factor looks at “the nature of the copyrighted work.”264 It “calls
for recognition that some works are closer to the core of intended copyright
protection than others, with the consequence that fair use is more difficult to
establish when the former works are copied.”265 The differing nature can include
whether the work is more creative versus more informative or whether it was
published or unpublished at the time of the unauthorized use.266 Creative works
usually weigh in favor of the rightsholder under this factor, because “[t]he law
generally recognizes a greater need to disseminate factual works than works of
fiction or fantasy.”267 This often directly relates to the purpose and character of
the use as well, because the range of unauthorized uses that could be considered
fair is likely to be narrower for popular and commercially valuable creative
works.268 Thus, “[e]xcept to the extent that the nature of the copyrighted work is
necessarily considered alongside the character and purpose of the secondary use
in deciding whether the secondary use has a transformative purpose, it rarely, by
itself, furnishes any substantial reasoning for favoring or disfavoring fair use.”269
3.

Factor Three: Amount and Portion of Work Taken

The third factor looks at “the amount and substantiality of the portion used
in relation to the copyrighted work as a whole.”270 It asks whether the amount of
the work taken is “reasonable in relation to the purpose of the copying.”271 That
is, “the extent of permissible copying varies with the purpose and character of
the use.”272 It’s possible that taking only a small portion may militate against fair
use,273 but it’s also possible that taking an entire work is completely
acceptable.274 Essentially the question is “whether the secondary use employs
263. E.g., Cambridge Univ. Press v. Patton, 769 F.3d 1232, 1265 (11th Cir. 2014). The Supreme Court
itself has left out the “customary price” inquiry from its more recent fair use cases. See, e.g., Oracle, 141 S. Ct.
at 1202–04. The Court has also acknowledged the “circularity” criticism in the context of the related question
of lost licensing revenues. See id. at 1207 (citing 4 NIMMER ON COPYRIGHT § 13.05[A][4]).
264. 17 U.S.C. § 107(2).
265. Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 586 (1994).
266. Id.
267. Harper & Row, 471 U.S. at 563. But see Authors Guild v. Google, Inc., 804 F.3d 202, 220 (2d Cir.
2015) (questioning the force of this consideration).
268. Cf. Google, 804 F.3d at 220 (recognizing that “factual works often present well justified fair uses”).
269. Capitol Records, LLC v. ReDigi Inc., 910 F.3d 649, 661–62 (2d Cir. 2018). But see Google LLC v.
Oracle Am., Inc., 141 S. Ct. 1183, 1201 (2021) (leading with factor two).
270. 17 U.S.C. § 107(3).
271. Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 586 (1994).
272. Id. at 586–87.
273. E.g., Harper & Row Publishers, Inc. v. Nation Enters., 471 U.S. 539, 564–65 (1985) (rejecting fair
use where 300-word passage copied was “the heart of the book”).
274. Authors Guild, Inc. v. HathiTrust, 755 F.3d 87, 98 (2d Cir. 2014) (“For some purposes, it may be
necessary to copy the entire copyrighted work, in which case Factor Three does not weigh against a finding of
fair use.”).
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more of the copyrighted work than is necessary, [i.e.,] whether the copying was
excessive in relation to any valid purposes asserted under the first factor.”275
4.

Factor Four: Effect on the Market

The fourth factor considers “the effect of the use upon the potential market
for or value of the copyrighted work.”276 This inquiry should take into account
any harm to the market for derivative works as well.277 Courts should consider
not just the market harm caused only by the unauthorized user in question but
also the potential market harm that would result if the practice became
widespread.278
Only certain adverse market effects are cognizable under this factor—the
inquiry is limited to assessing the extent to which the unauthorized use within
the secondary work supplants demand for the original, rather than suppressing
it or (in some cases) legitimately competing with it.279 A secondary work
supplants the original work only if it can serve as an “effective substitute” for
that particular work—in other words, only if it satisfies a consumer’s purpose
for obtaining the original work without having actually procured a copy of the
original work.280
B.

1.

What Can Prior Cases Tell Us About the Fairness of
Digital Book Lending?

The “Book Digitization” Cases

The Second Circuit has twice before found projects which entail the mass
digitization of books to be fair use. In Authors Guild, Inc. v. HathiTrust,281 the
Authors Guild, an industry group representing the interests of authors, sued
HathiTrust, a consortium of universities and other nonprofit organizations that
had joined forces to establish an extensive digital library.282 At the time of the
Second Circuit decision in 2014, HathiTrust had “80 member institutions[,] and
[its collection] contain[ed] digital copies of more than ten million works,
published over many centuries, written in a multitude of languages, covering
almost every subject imaginable.”283 At issue were three features of the digital
library: full-text searching, disability accommodations, and preservation.284

275. Id. at 96.
276. 17 U.S.C. § 107(4).
277. Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 590 (1994).
278. Id.
279. Id. at 579.
280. See Authors Guild v. Google, Inc., 804 F.3d 202, 223 (2d Cir. 2015) (considering “the likelihood that
potential purchasers may opt to acquire the copy in preference to the original”).
281. 755 F.3d 87 (2d Cir. 2014).
282. Id. at 90.
283. Id.
284. Id. at 91.
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HathiTrust’s search feature allowed users to locate books based on
arbitrary words or phrases contained within.285 For copyrighted works, the
search function only revealed the page number where each match could be
found—the user had to obtain the text of the work from another source.286
Because the full-text search could not serve as a substitute for the original works
themselves,287 and “the creation of a full-text searchable database is a
quintessentially transformative use,”288 the court found the feature to be fair
use.289
The disability accommodations feature provided full, unrestricted, digital
scans of books to users whose verifiable disabilities prevented them from using
print copies of those works.290 The court declined to recognize this use as
transformative, because “the underlying purpose . . . is the same as the author’s
original purpose,” which is for the books to be read as they are.291 However, the
court recognized the purpose of providing accommodations for disabled
Americans has been embraced as an explicit objective of Congress, manifested
in both the Copyright Act itself and separate legislation.292 With this in mind,
and considering the use was not shown to significantly detract from the
copyright owners’ return on the works, the disability accommodations feature
was found to be fair use.293
The preservation feature, in addition to storing the digitized copies for later
widespread use upon expiration of the respective copyrights, allowed member
libraries to replace physical copies (that they had legitimately owned but were
lost, stolen, or destroyed) with digital copies, in a one-for-one manner, if a
physical replacement could not be obtained at a fair price.294 The member library
would then hypothetically allow its patrons to access the digital copy in the same
way as they had with the former physical one.295 In many ways, this feature most
closely tracks CDL, but unfortunately the court did not pass upon the merits of
this use, instead finding the issue unripe for adjudication among the actual
parties to the case.296
A year after the HathiTrust case, the Second Circuit handed down its
decision in Authors Guild v. Google, Inc., another case involving the mass
digitization of books.297 The Authors Guild suffered another blow. The case
dealt with the Google Books component of Google’s search engine portfolio.298
285. Id. at 97. Note that, while these features are described in the past tense in relation to the lawsuit, they
are still maintained by HathiTrust as of the time of this writing. See generally HathiTrust Digital Library,
https://www.hathitrust.org/ (last visited Oct. 5, 2021).
286. HathiTrust, 755 F.3d at 97.
287. Id.
288. Id.
289. Id.
290. Id. at 101.
291. Id.
292. Id. at 102.
293. Id.
294. Id. at 103.
295. Id.
296. Id. at 104.
297. 804 F.3d 202 (2d Cir. 2015).
298. Id. at 208.
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Similar to HathiTrust’s search feature, the project entailed the digitizing and
indexing of millions of books, allowing users to search based on words and
phrases to find books that contain those terms.299 Unlike HathiTrust, however,
Google Books was part of a broader commercial undertaking, and its search
feature provided verbatim “snippets” of text from the books, allowing users to
view the search terms in their surrounding context within each book.300 Despite
these differences, the court found the use to still be fair because the
transformative nature of a full-text book search feature outweighed any
commercial motivation,301 and, more importantly, the extremely limited and
fragmented exposure of the works to the public at large precluded the snippet
view from acting as an effective substitute for the original works.302
2.

The “Digital First Sale” Case

A few years after Google Books, in 2018, the Second Circuit decided
Capitol Records, LLC v. ReDigi Inc.303 ReDigi, a tech startup, had created a
marketplace that allowed consumers to resell digital copies of songs they
purchased from iTunes.304 The platform employed mechanisms to verify the
reseller’s original purchase of the files they were attempting to resell, as well as
ensured the copy would be removed from the original owner’s device when the
sale and transfer to the new owner was consummated.305
The ReDigi case is notable in two respects: it explicitly declined to
recognize the first sale doctrine as applicable to the transfer of digital files,306
foreclosing the direct use of first sale as part of a defense for CDL, and it also
declined to recognize the same practice (i.e., what functionally amounts to
digital first sale) under the fair use doctrine.307 In rejecting the fair use argument,
the court noted that the practice was commercially motivated, nontransformative, and provided perfect substitutes for the original works, thereby
hurting the copyright owners’ market for the works.308
3.

The “Consumption Shifting” Cases

A number of fair use cases address a user’s ability to more conveniently
consume her rightfully acquired copyrighted work by shifting it into a different
format, place, or time. The Supreme Court’s seminal fair-use case, Sony v.
Universal City Studios, laid the foundation for this type of use.309 In Sony, the
Court held that it is fair use when a consumer records a TV program for later

299.
300.
301.
302.
303.
304.
305.
306.
307.
308.
309.

Id. at 209.
Id. at 210.
Id. at 219.
Id. at 223.
910 F.3d 649 (2d Cir. 2018).
Id. at 652.
Id.
Id. at 659.
Id. at 663.
Id.
Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417 (1984).
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viewing, reasoning that such “timeshifting merely enables a viewer to see such
a work which he had been invited to witness in its entirety free of charge.”310 In
other words, even though the practice of recording TV programs entails
wholesale, non-transformative copying, it merely allows viewers to do what they
were already entitled to do (i.e., watch the TV program), simply in a more
convenient fashion.311 The “time shifting” concept has since been analogized to
“space shifting” and “format shifting” as well (the latter of which is also implicit
in the Sony decision).
The concept of “format shifting” was given a nod of approval by the
Second Circuit in American Geophysical Union v. Texaco Inc.312 There the court
considered whether it was fair use to share three journal subscriptions among
“400 or 500 scientists” in the research division of a private corporation by way
of widespread photocopying practices.313 In holding that it was not, the court
reasoned that “the dominant purpose of the use is a systematic institutional
policy of multiplying the available number of copies of pertinent copyrighted
articles by circulating the journals among employed scientists for them to make
copies.”314 Had the photocopying been primarily for the purpose of preservation
or converting the content into a more usable format, instead of increasing
simultaneous use, the practice likely would have been fair.315
Referencing Sony, the court hailed “the significant independent value that
can stem from conversion of original [copies] into a format different from their
normal appearance.”316 The issue was not that hundreds of people were sharing
just a few copies, or even that those copies were being duplicated, it was that the
duplication was solely so that more people could use the copies at the same
time.317 The court repeatedly stressed that the problem was the multiplication of
the copies to stretch the volume of simultaneous use beyond the number of
legitimate copies the company had acquired, not duplication simply to make
more effective use of those copies or increase their longevity.318
There is no controlling Second Circuit precedent on the fair use
implications of noncommercial “space shifting,” but several cases prove
instructive. Space-shifting cases have mostly arisen in the context of the
entertainment industry and, perhaps unsurprisingly as a result, specifically in the
Ninth Circuit. While courts have admittedly not been as receptive to this
variation, the Ninth Circuit was badly mistaken when it proclaimed that “[t]he
reported decisions unanimously reject the view that space-shifting is fair use.”319
For one, the Ninth Circuit had previously drawn upon the Sony decision to
sanction space shifting in the context of the Audio Home Recording Act (an

310.
311.
312.
313.
314.
315.
316.
317.
318.
319.

Id. at 449.
See id.
60 F.3d 913 (2d Cir. 1994), aff’g 802 F. Supp. 1 (S.D.N.Y. 1992) (Leval, J.).
Id. at 916.
Id. at 924–25.
Id. at 924.
Id. at 923.
Id. at 918–19.
Id. at passim.
Disney Enters., Inc. v. VidAngel, Inc., 869 F.3d 848, 862 (9th Cir. 2017).
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offshoot of the Copyright Act).320 Further, a district court decision in that circuit
had also recognized that “non-commercial time- and place-shifting of [copies]
already validly possessed . . . is paradigmatic fair use under existing law.”321
The decisions that rejected the “space shifting” argument in the context of fair
use did so because the use was not a one-to-one shift of a legitimate copy322 or
was commercial.323 For its part, the Second Circuit has tacitly accepted the
legitimacy of space shifting, though not through the lens of fair use.324
320. Recording Indus. Ass’n of Am. v. Diamond Multimedia Sys. Inc., 180 F.3d 1072, 1079 (9th Cir. 1999)
(“The [disputed device] merely makes copies in order to render portable, or ‘space-shift,’ those files that already
reside on a user’s hard drive. Such copying is paradigmatic noncommercial personal use entirely consistent with
the purposes of the Act.”) (citing Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 455 (1984)).
321. Fox Broad. Co. v. Dish Network LLC, 160 F. Supp. 3d 1139, 1178 (C.D. Cal. 2015) (emphasis added).
Interestingly, in declaring that “[t]he reported decisions unanimously reject the view that space-shifting is fair
use,” the VidAngel court relied on a decision by the Librarian of Congress that declined a set of requests to
recognize a DMCA exemption for the circumvention of DRM controls that would facilitate space shifting of
consumer media—requests that were directly prompted by the Fox district court decision. See VidAngel, 869
F.3d at 862 (citing Exemption to Prohibition on Circumvention of Copyright Protection Systems for Access
Control Technologies, 80 Fed. Reg. 65944-01, 65960 (Oct. 28, 2015)). It’s unclear whether the VidAngel court’s
failure to acknowledge the Fox decision (a decision from its own circuit, of which it clearly had notice) was
intentional or merely an oversight. What’s more, while the VidAngel court showed much deference to the
decision of the Librarian of Congress, the Librarian explicitly expressed the inclination to leave the decision
about space shifting “to Congress or the courts.” 80 Fed. Reg. at 65960 (emphasis added).
322. See A&M Records, Inc. v. Napster, Inc., 239 F.3d 1004, 1019 (9th Cir. 2001) (“[T]he ‘shifting’
analyses of Sony and Diamond . . . are inapposite because the methods of shifting in these cases did not also
simultaneously involve distribution of the copyrighted material to the general public; the time or space-shifting
of copyrighted material exposed the material only to the original user.” (emphasis added)), aff’g 114 F. Supp.
2d 896, 916–17 (N.D. Cal. 2000) (recognizing that, while space shifting is “a potentially unobjectionable use,”
“the most credible explanation for the exponential growth of traffic to the website is the vast array of free MP3
files offered by other users—not the ability of each individual to space-shift music she already owns”); VidAngel,
869 F.3d at 862 (“[E]ven assuming space-shifting could be fair use, VidAngel’s service is not personal and noncommercial space-shifting: it makes illegal copies of pre-selected movies and then sells streams with altered
content and in a different format than that in which they were bought.”).
323. See UMG Recordings, Inc. v. MP3.com, Inc., 92 F. Supp. 2d 349, 351 (S.D.N.Y. 2000) (space shifting
was commercial and non-transformative). In rejecting fair use, the opinion emphasized that the space shifting
was non-transformative. While the opinion did not explicitly say so, the fact that the space shifting was nontransformative and commercial is really the only way to square this decision with Sony, considering the shifting
there was fair use even though not transformative. The UMG court did not address why the shifting principle of
Sony would not apply to space in the same way it does for time (as other courts have concluded it should), and
the only other difference was that the use in Sony was deemed non-commercial. However, there’s also a sense
from the opinion that the court’s decision was motivated, at least in part, by suspicions that a subset of users did
not actually possess a legitimate copy of the songs they were listening to through the service (or continued to
enjoy access even after disposing of their legitimate copy), which would implicate the “one-to-one” concern of
other courts. See UMG, 92 F. Supp. 2d at 350 (“[I]n order to first access such a recording, a subscriber . . .
must . . . ‘prove’ that he already owns the CD version of the recording by inserting his copy of the commercial
CD into his computer CD-Rom [sic] drive for a few seconds . . . .” (the tenor of this sentence, with “prove” in
quotes and pointing out that the CD is only inserted “for a few seconds,” suggests the court doubted this
procedure was effective at verifying ownership)); id. at 352 (“[D]efendant argues . . . subscribers cannot gain
access to particular recordings . . . unless they have already ‘purchased’ (actually or purportedly), or agreed to
purchase, their own CD copies of those recordings.” (emphasis added)). It’s also worth noting that the court
betrayed its misguided view that the interests of copyright owners are paramount over any countervailing
concerns of the broader purpose of copyright (including that benefits must ultimately accrue to society). See id.
(“Copyright, however, is not designed to afford consumer protection or convenience but, rather, to protect the
copyrightholders’ property interests.”).
324. See Cartoon Network LP, LLLP v. CSC Holdings, Inc., 536 F.3d 121, 135 (2d Cir. 2008) (upholding
a cloud-based DVR system in which recordings are made and stored on a remote server and later transmitted to
users for viewing). The court rested its decision on the fact that each “playback transmission is made to a single
subscriber using a single unique copy produced by that subscriber.” Id. at 139. Though not invoking Sony for
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The upshot of these “consumption shifting” cases is that it should be
permissible to copy works for the sake of convenience or efficiency, so long as
the user has a valid entitlement to access the work and the reproduction does not
expand availability of the work to a greater number of concurrent users. Stated
differently, courts have recognized that unauthorized copying by a user who
holds a legitimate copy of a work, when it is merely to make it possible to
consume that work at a different time or in a different place or format, is a fair
use. Users run afoul of this principle only when the unauthorized reproduction
has the goal or effect of unfairly exploiting their otherwise legitimate access to
the work, i.e., multiplying concurrent availability of the work. This simply
recognizes that a user has the right to enjoy her legitimate copy of a work at the
time and place of her choosing.325
C.

Controlled Digital Lending: Out-of-Print Works

The types of works a library might lend via CDL can (and ideally should)
run the gamut. Books can vary considerably with respect to a variety of factors
such as subject matter, publication date, target audience, availability, and
commerciality. Theoretically, any of these differences (and more) could
influence the outcome of a fair use analysis for an individual title.326 To that end,
courts often resolve fair use analyses on an individual basis, particularly when
idiosyncrasies among discrete works have the potential to be determinative.327
Other times, especially when many works are involved and the analysis will
come out the same way no matter the precise work in question, courts will
abstract away consideration of individual works and look at the use in a broader
sense.328 The characteristic that has the biggest potential to be outcome
determinative for CDL is a book’s status as “in print” or “out of print,” i.e.,
whether the publisher is currently selling it.329 As such, the fair use analysis of

this premise, the DVR service at issue was consistent with Sony in that it “merely enables a viewer to see such
a work which he had been invited to witness in its entirety” as a cable subscriber. Sony Corp. of Am. v. Universal
City Studios, Inc., 464 U.S. 417, 449 (1984). Like Sony, the case centered around the instrumentality that would
enable a consumer to make her own reproductions of TV shows that she had rightful access to (i.e., via a cloudbased DVR and cable subscription versus a VCR and free over-the-air broadcasts). In essence, the Second Circuit
recognized the legitimacy of an added space-shifting dimension of the time-shifting practice already endorsed
in Sony.
325. See Lewis Galoob Toys, Inc. v. Nintendo of Am., Inc., 964 F.2d 965, 971 (9th Cir. 1992) (“Sony
recognizes that a party who distributes a copyrighted work cannot dictate how that work is to be enjoyed.”).
326. Factor three is the same in any case, but all other factors can vary based on the type of work, what it’s
used for, and how profitable it is. See supra Section III.A.
327. See, e.g., Cambridge Univ. Press v. Patton, 769 F.3d 1232, 1259–60 (11th Cir. 2014) (noting that the
analysis should be on a “work-by-work” basis).
328. See, e.g., Authors Guild, Inc. v. HathiTrust, 755 F.3d 87, 102 (2d Cir. 2014) (analyzing, in a
generalized way, a use that provides “access to copyrighted works of all kinds”).
329. With the advent of audiobooks and eBooks, these “print” descriptors are somewhat skeuomorphic,
but the question is essentially whether the rightsholder is actively exploiting the work commercially. That is, can
the work be acquired in the market by way of the rightsholder (in print), or is the work only available either on
the secondhand market or through borrowing from a library or archives (out of print)? Additionally, while there
is a lot of potential for overlap, “out of print” is not synonymous with “public domain.” Many works are still
actively in print despite being in the public domain, while many works are out of print but still under copyright.
This analysis is concerned with the latter.
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CDL as a general practice will be broken out only between in-print and out-ofprint works.
CDL was initially heralded as a solution for lending out-of-print works,
especially so-called “orphan works.”330 Many works are still under copyright
despite no longer being in print, largely thanks to excessive copyright term
lengths that far outlast the commercial viability of most works.331 Orphan works
are a unique subset: they are out-of-print books that are (presumably) still under
copyright but whose copyright owner is presently unknown and prohibitively
difficult to identify.332 CDL is particularly suited to out-of-print works because
it can make them more readily available while still respecting their copyrighted
status by avoiding unfettered dissemination.333 Indeed, out-of-print works
present the strongest case for CDL—perhaps even to the extent that the question
is beyond dispute.334
Unsurprisingly, all of the works listed by the Publishers in their complaint
are currently in print.335 That, in itself, supports the conclusion that out-of-print
works present a stronger case for fair use.336 In light of the fact that out-of-print
works are not at issue in this case, and that they are more likely to be fair, the
following fair use analysis will be more concise than the subsequent analysis for
in-print works.
Factors one and four, decidedly the most important in the fair use
calculus,337 strongly favor controlled digital lending of out-of-print works, while
factors two and three are, at worst, neutral. A nonprofit educational institution
such as a library,338 providing access to works that are not otherwise readily
available, is hugely beneficial to the public and completely consistent with the
knowledge-disseminating goals of copyright itself.339 Moreover, a book that is
330. HANSEN & COURTNEY, supra note 116 at 32.
331. See García & McCrary, supra note 169, at 368–69, 403 (arguing copyright term lengths are, in some
ways, arbitrary and that shorter term lengths would facilitate reprinting out-of-print books).
332. See Authors Guild, Inc. v. HathiTrust, 755 F.3d 87, 92 (2d Cir. 2014) (“An ‘orphan work’ is an outof-print work that is still in copyright, but whose copyright holder cannot be readily identified or located.”).
333. See supra notes 199–203 and accompanying text (describing controls such as DRM).
334. Peter Letterese & Assocs. v. World Inst. of Scientology Enters., 533 F.3d 1287, 1313 (11th Cir. 2008)
(“[O]ut-of-print works are generally accorded less copyright protection.”); see also Triangle Publ’ns, Inc. v.
Knight-Ridder Newspapers, Inc., 626 F.2d 1171, 1176 n.14 (5th Cir. 1980) (“[I]f the copyrighted work is out of
print and cannot be purchased, a user may be more likely to prevail on a fair use defense.” (citing S. REP. NO.
94-473, at 64 (1975))).
335. Complaint, supra note 156, at 4 (“Plaintiffs’ works include titles that the Publishers are currently
selling commercially and currently providing to libraries in ebook form, making Defendant’s business a direct
substitute for established markets.”).
336. The Publishers may have omitted such works with the expectation that those infringement claims
would fail, or they may have omitted them so as not to weaken the case for in-print works by mere association.
Cf. infra Section III.E (positing that challenging CDL along with the National Emergency Library could be to
make CDL look worse by association).
337. Field v. Google Inc., 412 F. Supp. 2d 1106, 1118 (D. Nev. 2006) (“While no one factor is dispositive,
courts traditionally have given the most weight to the first and fourth factors.”).
338. See 17 U.S.C. § 107(1) (courts should consider whether the use “is for nonprofit educational
purposes”); cf. § 109(b)(1)(A) (recognizing special privileges in the case of “nonprofit purposes by a nonprofit
library or nonprofit educational institution”).
339. See Authors Guild v. Google, Inc., 804 F.3d 202, 212 (2d Cir. 2015) (“The ultimate goal of copyright
is to expand public knowledge and understanding . . . .”); Eldred v. Ashcroft, 537 U.S. 186, 251 (2003) (Breyer,
J., dissenting) (“The older the work, the less likely it retains commercial value, and the harder it will likely prove
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out of print has no “customary price” that could be said is being avoided.340 The
purpose and character of the practice thus easily favors fair use.341 Factors two
and three, for largely the same reasons cited below in the context of controlled
digital lending of in-print works,342 do not move the needle much at all.
The market effect factor is routinely cited as the single most important,
which makes sense given copyright is a commercial entitlement meant to protect
an author’s financial return.343 In the case of out-of-print works, there is no
market to adversely affect: by definition, the rightsholder is not actively
exploiting the work commercially.344 As a result, CDL is not competing with the
rightsholder and is generally not undermining her ability to realize a financial
return. In rare cases, however, a rightsholder might have future plans to
reintroduce a work into the market before the copyright term expires.345 In such
cases, a present unauthorized use could be said to supplant future demand for
the work, thus impacting the rightsholder’s total financial return over the lifetime
of the copyright.346 But even where such cases legitimately exist, the effect on a
hypothetical demand is arguably too speculative to weigh against the use.347
What’s more, CDL mitigates future harm by providing only temporary access to
the work.348 In other words, it does not proliferate new copies of the work that
would be extant and serve to usurp demand when and if the rightsholder ever
decides to put the work back on the market. Additionally, many of the factorfour considerations applicable to in-print works would also support the use.349
Factor four thus weighs strongly in favor of fair use.
From a practical perspective, CDL in the context of out-of-print works is
unlikely to face legal challenges. Litigation is expensive and time consuming,
to find the current copyright holder. The older the work, the more likely it will prove useful to the historian,
artist, or teacher.”); cf. Field, 412 F. Supp. 2d at 1118 (finding that an unauthorized “archival copy of a work
obviously does not substitute for the original” because it “allow[s] users to locate and access information that is
otherwise inaccessible”).
340. A book that is out of print is not for sale (by the publisher), thus it has no price. Whatever price it may
have on the secondary market is not relevant, as that wouldn’t go to the rightsholder in any case.
341. HANSEN & COURTNEY, supra note 116, at 11–20.
342. See infra Sections III.D.2–3.
343. Google, 804 F.3d at 223 (“Because copyright is a commercial doctrine whose objective is to stimulate
creativity among potential authors by enabling them to earn money from their creations, the fourth factor is of
great importance in making a fair use assessment.”).
344. See supra note 329 and accompanying text.
345. Peter Letterese & Assocs. v. World Inst. of Scientology Enters., 533 F.3d 1287, 1314 (11th Cir. 2008)
(“[T]he decision to withdraw a work from the market and then re-release it can be a valuable marketing tool—
taking advantage of timing and pent-up market demand—that has been successfully utilized by others.” (citation
omitted)).
346. See, e.g., Meeropol v. Nizer, 560 F.2d 1061, 1070 (2d Cir. 1977) (“The fact that the Rosenberg letters
have been out of print for 20 years does not necessarily mean that they have no future market which can be
injured.”).
347. See Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 454–55 (1984) (citing with
approval the district court’s conclusion that the harm alleged by the rightsholders was too speculative).
348. If and when the rightsholder brings the work back onto the market, the ephemeral loans will have
either ended, will end shortly, or can be terminated early (depending on the DRM technology used). See also
Cambridge Univ. Press v. Patton, 769 F.3d 1232, 1277–78 (11th Cir. 2014) (distinguishing, in the context of
potential future harm, the market for discrete works (i.e., copies) and the market for mere use of the work).
349. All of the factors that motivate consumers to purchase books in general would apply with similar
effect should the rightsholder put the work back on the market. See infra Section III.D.4.ii (discussing reasons
why consumers purchase despite the availability of free options).
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and such suits cannot be brought by deep-pocketed industry groups (e.g., the
Authors Guild) on behalf of rightsholders generally.350 Even if the practice is
found to be infringing, the potential damage award may not make litigation
financially worthwhile. Actual damages would likely be nonexistent or hard to
prove, given the work is not actually on the market,351 and, in most cases, the
rightsholder probably would not have stopped producing it in the first place if it
was legitimately still commercially viable.352 Nor would there likely be any
actual profits to recover from mere gratuitous lending by a nonprofit
institution.353 There is also a relatively good chance that a court would remit
statutory damages as instructed to do for libraries acting on a good faith belief
that the use was fair.354 In most cases, it wouldn’t make much sense to pursue
(financially unpromising) litigation before actually just putting the work back
on the market. At that point, if litigation is still pursued, the fair use analysis
would no longer concern an out-of-print work.355 In the present case, the fact
that the Publishers hold the copyrights to an untold number of out-of-print works
that are currently offered by the Open Library, any of which could have easily
been included in the complaint but were not, further supports the conclusion that
out-of-print works are unlikely to form the basis for legal challenges to CDL.356
There could be a rare case in which the rightsholder for an out-of-print
work intentionally wants to keep the work out of print and is willing to shell out
litigation costs to do so. Such reasons might include artistic vision or

350. See Authors Guild v. Google, Inc., 804 F.3d 202, 208 n.1 (2d Cir. 2015) (“[U]nder the Copyright Act,
the Authors Guild lacks standing to sue for copyright infringement on its members’ behalf.” (citing Authors
Guild, Inc. v. HathiTrust, 755 F.3d 87, 94 (2d Cir. 2014)).
351. Actual damages are those directly suffered by the rightsholder, i.e., the extent to which the infringing
use displaced her actual revenue. See 17 U.S.C. § 504(b).
352. But see supra notes 345–46 and accompanying text (discussing marketing strategy of withholding
work from the market).
353. To the extent the purported infringer captured revenue that the rightsholder would not have even in
the absence of the infringement (e.g., sales in a different market or additional sales because of more effective
strategies), the rightsholder can recover those profits. See 17 U.S.C. § 504(b). But if the unauthorized user is not
directly charging for the work, let alone engaged in a commercial enterprise generally, it would likely be hard
to pinpoint any actual “profits” accrued from the free lending services.
354. Statutory damages are essentially punitive rather than compensatory (they are available even in the
absence of a showing of actual harm), and a rightsholder can elect to pursue such damages instead of actual
damages and profits. See 17 U.S.C. § 504(c)(1). While this would normally present a feasible route to recover
an actual award from noncommercial infringement (i.e., where neither actual damage nor profits can be
demonstrated), the statute expressly precludes such damages in the case of libraries acting reasonably. See 17
U.S.C. § 504(c)(2) (“The court shall remit statutory damages in any case where an infringer [reasonably]
believed . . . that his or her use of the copyrighted work was a fair use under section 107, if the infringer was . . .
an employee or agent of a nonprofit educational institution, library, or archives acting within the scope of his or
her employment who, or such institution, library, or archives itself, which infringed by reproducing the work in
copies or phonorecords . . . .” (emphasis added)).
355. That said, a rightsholder could reintroduce the work and, even if the CDL provider subsequently
removes the work, pursue a claim for past infringement. But see infra note 933 (excusing past conduct while
precluding it from recurring).
356. See HANSEN & COURTNEY, supra note 116, at 4–6 (discussing the “20th Century book problem”).
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philosophical outlook,357 embarrassment,358 or changing societal sensitivities.359
But to the extent solely noneconomic factors motivate the rightsholder’s
decision to challenge CDL with respect to her work, the case for fair use is likely
even stronger.360 The market effect factor, even if it could be shown there is a
viable market for the work, should have no more weight than if there was no
viable market, because the use is not supplanting a market that the rightsholder
is occupying or intends to occupy.361 While other countries view copyright as a
moral prerogative (prioritizing the rights of authors and vesting them with a
substantial degree of dignitary autonomy over their works), copyright law in the
United States is concerned almost exclusively with private economic incentives
that benefit the public overall.362 Thus, using copyright as a tool to suppress the
dissemination of works, other than to guard against market supplantation, is
diametrically opposed to its incentives-based constitutional purpose.363 To the
357. Some authors are simply opposed to offering their works in e-book form from a philosophical
standpoint. See, e.g., Sian Cain, JD Salinger Estate Finally Agrees to Ebook Editions, GUARDIAN (Aug. 12,
2019, 11:49 AM), https://www.theguardian.com/books/2019/aug/12/jd-salinger-estate-finally-agrees-to-ebookeditions. Others may be relying on some physical qualities of paper books to achieve their artistic vision, such
as pop-up books and those with other interactive features.
358. An author may come to be embarrassed about the quality of a work published earlier in her career.
See, e.g., Caity Weaver, Does ‘The Da Vinci Code’ Writer Have a Secret?, N.Y. TIMES (July 29, 2021),
https://www.nytimes.com/2021/07/29/style/dan-brown-advice-book.html (last updated Aug. 3, 2021).
359. This incentive is becoming more and more common, as media companies recognize that some of their
past works are culturally insensitive in whole or part. See, e.g., Will Thorne, ‘The Office’ Blackface Scene Edited
Out, Netflix Pulls ‘Community’ Blackface Episode, VARIETY (June 26, 2020, 11:16 AM), https://variety.com/
2020/tv/news/the-office-blackface-scene-edited-out-community-episode-pulled-netflix-1234691427/; Brooks
Barnes, Not Streaming: ‘Song of the South’ and Other Films Stay in the Past, N.Y. TIMES (Nov. 12, 2019),
https://www.nytimes.com/2019/11/12/business/media/not-streaming-on-disney-plus.html (last updated Nov.
30, 2019). While there may be some merit to excluding such content from casual entertainment platforms, these
works hold incredible historical significance and must remain accessible for scholarly purposes, at the very least.
See Aramide A. Tinubu, Disney’s Racist Cartoons Won’t Just Stay Hidden in the Vault. But They Could Be Used
as a Teachable Moment., NBC NEWS: THINK (Apr. 25, 2019, 3:26 AM), https://www.nbcnews.com/
think/opinion/disney-s-racist-cartoons-won-t-just-stay-hidden-vault-ncna998216; John Leland, Rascal or
Racist? Censoring a Rabbit, N.Y. TIMES (June 3, 2001), https://www.nytimes.com/2001/06/03/weekinreview/
ideas-trends-rascal-or-racist-censoring-a-rabbit.html.
360. See Wendy J. Gordon, Fair Use as Market Failure: A Structural and Economic Analysis of the
Betamax Case and Its Predecessors, 82 COLUM. L. REV. 1600, 1632 (1982) (“The case law has tended to grant
fair use treatment where copyright owners seemed to be using their property right not for economic gain but to
control the flow of information.”); Meeropol v. Nizer, 560 F.2d 1061, 1069 (2d Cir. 1977) (“[I]t appears that the
fair use defense was upheld in Rosemont at least in part because the court found that the plaintiff there was
acting in bad faith seeking to prevent the publication of a legitimate biography of Howard Hughes.” (citing
Rosemont Enters., Inc. v. Random House, Inc., 366 F.2d 303, 311 (2d Cir. 1966) (Lumbard, J., concurring))).
361. Twin Peaks Prods., Inc. v. Publications Int’l, Ltd., 996 F.2d 1366, 1377 (2d Cir. 1993) (“In the cases
where we have found the fourth factor to favor a defendant, the defendant’s work filled a market niche that the
plaintiff simply had no interest in occupying.”); Suntrust Bank v. Houghton Mifflin Co., 268 F.3d 1257, 1277
(11th Cir. 2001) (Marcus, J., specially concurring) (“[Plaintiff] seems to have made a specific practice of refusing
to license just the sort of derivative use [Defendant] has undertaken—a factor that further undermines
[Plaintiff’s] copyright claim.”).
362. See Authors Guild, Inc. v. HathiTrust, 755 F.3d 87, 94–95 (2d Cir. 2014) (“In short, our law recognizes
that copyright is ‘not an inevitable, divine, or natural right that confers on authors the absolute ownership of
their creations. It is designed rather to stimulate activity and progress in the arts for the intellectual enrichment
of the public.’”); Carter v. Helmsley-Spear, Inc., 71 F.3d 77, 81–83 (2d Cir. 1995) (discussing moral rights in
both American and foreign jurisprudence).
363. Suntrust, 268 F.3d at 1283 (Marcus, J., specially concurring) (“The law grants copyright holders a
powerful monopoly in their expressive works. It should not also afford them windfall damages for the publication
of the sorts of works that they themselves would never publish, or worse, grant them a power of indirect
censorship.”).
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extent that copyright owners have any legitimate interest in suppressing their
own published works, the public has an overriding interest in accessing those
works “to Promote the Progress of Science and useful Arts.”364 In this vein, the
Second Circuit has recognized “at least an arguably transformative character” of
a use having the purpose of distributing content which the rightsholder intended
to suppress.365 But whether or not it is transformative in this respect, CDL serves
an important, publicly beneficial role of providing access to works whereby
digital dissemination is the only viable means for the patron to gain access, and
the rightsholder would otherwise stand in the way of that access.366
In sum, as the Supreme Court has recognized, “The purpose of copyright
is to create incentives for creative effort. . . . But a use that has no demonstrable
effect upon the potential market for, or the value of, the copyrighted work need
not be prohibited in order to protect the author’s incentive to create. The
prohibition of such noncommercial uses would merely inhibit access to ideas
without any countervailing benefit.”367 On balance, using CDL to lend out-ofprint works would almost certainly be considered a fair use.368
D.

Controlled Digital Lending: In-Print Works

CDL for in-print works may have more of an uphill battle, simply because
the works are actively on the market and thus the practice has the potential to
impinge on the current financial returns of rightsholders. However, the first sale
doctrine, which also permits temporary loans of in-print works, provides a
helpful reference point. While CDL cannot fall within the letter of the first sale
doctrine under Second Circuit precedent,369 it certainly captures the spirit: CDL
is a carefully crafted digital emulation of the doctrine as it pertains to lending
physical books.370 A robust industry for copyrighted works has harmoniously
coexisted with library lending throughout the entire history of copyright law. To
be sure, the goals of copyright are furthered not in spite of library lending but
very much because of it. The first sale doctrine quintessentially fulfills the

364. U.S. CONST. art. I, § 8, cl. 8.; Rosemont, 366 F.2d at 311 (“It would be contrary to the public interest
to permit any man to buy up the copyright to anything written about himself and to use his copyright ownership
to restrain other from publishing biographical material concerning him.”); cf. Sony Corp. of Am. v. Universal
City Studios, Inc., 464 U.S. 417, 454 (1984) (“[T]o the extent time-shifting expands public access to freely
broadcast television programs, it yields societal benefits.”).
365. See Swatch Grp. Mgmt. Servs. v. Bloomberg L.P., 756 F.3d 73, 85 (2d Cir. 2014) (“Swatch Group
intended to exclude members of the press and to restrict the information supplied by its executives to a relatively
small group of analysts who had identified themselves to the company in advance. Bloomberg’s objective in
rebroadcasting the call, by contrast, was to make this information public, defeating Swatch Group’s effort to
restrict access. Bloomberg’s purpose, in other words, was to publish this factual information to an audience from
which Swatch Group’s purpose was to withhold it. These differences give Bloomberg’s use at least an arguably
transformative character.”).
366. See HANSEN & COURTNEY, supra note 116, at 6 (“For books primarily from the mid-20th Century,
presumptively still protected by copyright, but not currently available in electronic form from their rightsholders,
we believe CDL holds significant promise.”); Rosemont, 366 F.2d at 311 (denouncing attempt by a public figure
to suppress biographical info).
367. Sony, 464 U.S. at 450–51.
368. HANSEN & COURTNEY, supra note 116, at 3.
369. Capitol Records, LLC v. ReDigi, Inc., 910 F.3d 649, 659 (2d Cir. 2018).
370. HANSEN & COURTNEY, supra note 116, at 7–8.
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promise of copyright, reflecting a proven, time-honored practice that efficiently
balances the interests of publishers, authors, and society.371 CDL stands on its
shoulders and continues the tradition in the changing social and technological
landscape of the 21st century—a premise which rightly informs the following
fair use analysis.
1.

Factor One: Purpose and Character

Libraries are favored institutions under the Copyright Act because they
embody and further the very purposes of copyright.372 CDL brings the
traditional, celebrated function of unrestricted book lending (enshrined by the
first sale doctrine) into the digital realm.373 Indeed, CDL shares the same
purpose of physical book lending and is intentionally fashioned to track its
character as closely as possible.374 Considering book lending is permissible
even as a commercial activity, the “nonprofit educational” nature of CDL as
employed by IA pushes the needle further in favor of fair use.375 Moreover, IA’s
mission to provide “Universal Access to All Knowledge” is wholly consistent
with the preamble’s emphasis on educational purposes such as teaching,
scholarship, and research.376 CDL’s close alignment and general consistency
with a number of per se exceptions (e.g., library lending and duplication, remote
learning, etc.)377 suggest the use advances purposes thought beneficial under
copyright.
a.

Public Benefit / Transformative Use

While the first factor of fair use analyses often turns on whether the use is
“transformative” or not, this is not as “all important” in every case as the
Publishers claim it to be.378 The Supreme Court, in initially espousing the
“transformative” label, was quick to emphasize that “transformative use is not
absolutely necessary for a finding of fair use.”379 It is merely the case that “[t]he
more transformative the new work, the less will be the significance of other
factors, like commercialism, that may weigh against a finding of fair use.”380
Stated differently, transformative use may well support a finding of fair use
(even forcefully so), but it is by no means required nor “all important.”381 Indeed,
the Court cautioned “against elevating . . . to hard presumptive significance” any

371. Id.
372. See supra note 181 (listing special concessions for libraries within Copyright Act).
373. HANSEN & COURTNEY, supra note 116, at 2.
374. Id. at 11.
375. Google LLC v. Oracle Am., Inc., 141 S. Ct. 1183, 1204 (2021) (“There is no doubt that a finding that
copying was not commercial in nature tips the scales in favor of fair use.”).
376. About the Internet Archive, supra note 5; see 17 U.S.C. § 107.
377. 17 U.S.C. § 109 (library lending); § 108 (library duplication and preservation); § 110(2) (remote
learning).
378. See Complaint, supra note 156, at 6.
379. Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 579 (1994).
380. Id. at 579 (emphasis added).
381. See Swatch Grp. Mgmt. Servs. Ltd. v. Bloomberg L.P., 756 F.3d 73, 84 (2d Cir. 2014) (“While a
transformative use generally is more likely to qualify as fair use, [it is not necessary].”).
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particular fair use consideration.382 Given the lack of commercialism in this
case,383 “transformative use” accordingly pertains far less. Nonetheless, a
number of the many public benefits that flow from CDL (and IA’s
implementation in particular) can surely be described as transformative. This
section focuses on the socially beneficial purpose and character of CDL, with
transformative elements considered along the way where applicable.
The Supreme Court has emphasized that “copyright law ultimately serves
the purpose of enriching the general public through access to creative works.”384
Libraries thus help fulfill the very promise of copyright itself. By lending books
to the public free of charge, ensuring that knowledge is both preserved and made
accessible to all, libraries perform a vital role in the marketplace of ideas.385
Especially during a time of unprecedented disinformation propagated across the
Internet, libraries provide crucial access to reliable sources that help combat
these ills.386 Indeed, libraries provide immense value to society, and they have
rightly earned their exalted place in society.387 Library lending is a favored
institution under the Copyright Act itself, not to mention uplifted by Congress
in other contexts.388 The Copyright Office has recognized that “[l]ibraries serve
a vital function in society . . . [and] are critical to our national interest.”389 CDL
helps bridge the gap between the knowledge-sharing objectives of libraries and
the changing needs and habits of society in the digital age, so that libraries can
continue to “enrich[] the general public through access to creative works.”390
To that end, CDL ensures libraries can continue to serve the existing needs
of their own communities. It allows libraries to do what they’ve always done—
to lend one book to one patron at a time,391 free of charge—simply via the
Internet rather than in person. As the world becomes more digitally connected
and distributed, people expect to be able to do many things online rather than in
person. But beyond sheer expectation and convenience, the changing realities of
modern life will sometimes require that services be fulfilled digitally, e.g.,

382. Id. at 585.
383. See infra Sections III.D.1.i–ii (refuting the Publishers’ contention that IA is a commercial operation).
384. Fogerty v. Fantasy, Inc., 510 U.S. 517, 527 (1994).
385. HANSEN & COURTNEY, supra note 116, at 4; Rebecca Bolin, Locking Down the Library: How
Copyright, Contract, and Cybertrespass Block Internet Archiving, 29 HASTINGS COMM. & ENT. L.J. 1, 11 (2006)
(“In the Nineteenth Century, American libraries were founded to be public places of education and betterment,
as democratic institutions. The library was a place of education that allowed the democratic governing populace
to be sufficiently informed. As an economic matter, the library was an answer to the tension between marketbased information production and intellectual property as a necessary public good. Libraries are an exception to
the otherwise capitalist market allowing a limited monopoly on copyrighted works.”).
386. Caralee Adams, Calls Intensify to Allow Libraries to Narrow Digital Divide, INTERNET ARCHIVE:
BLOG (Mar. 31, 2021), https://blog.archive.org/2021/03/31/calls-intensify-to-allow-libraries-to-narrow-digitaldivide/.
387. Id.
388. See supra note 386 (listing special concessions for libraries within Copyright Act); 17 U.S.C. § 407
(requiring deposit of copies of registered published works for inclusion in the Library of Congress); 2 U.S.C. §§
131–85 (governing the Library of Congress).
389. DMCA REPORT 2001, supra note 39, at xxi.
390. Fogerty, 510 U.S. at 527.
391. As discussed, technical and semantic differences aside, the temporary access to books provided by
CDL is functionally equivalent to book lending.
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environmental calamities and health precautions can interfere with the ability of
patrons to visit a local library.392
Especially exciting, however, are the ways in which CDL can help amplify
the efforts of libraries, individually and collectively. At an individual level,
libraries are able to extend the longevity of their physical collections393 while
simultaneously broadening their reach and utility. Much like the salutary
accommodations for print-disabled patrons in HathiTrust, libraries are able to
serve patrons who lack ready access to any local library facilities, such as those
living in remote communities, experiencing mobility challenges, or subject to
schedules that preclude visiting a library during business hours.394 CDL also
allows libraries to share their collections with patrons in underserved
communities, providing them with access to a wider array of valuable resources
than might otherwise be available locally or online (indeed, these are patrons
who most need free access to works).395 A broad CDL network, with its breadth
of content and ease of access, can fulfill needs far beyond the capabilities of any
single traditional library (no matter how well funded it may be).396 Plus, the
availability of works via CDL as an alternative to inter-library loan can also free
up library resources (both monetary and labor-related) that can be reallocated to
support other important library functions.
To be sure, it is important to note that CDL complements, rather than
replaces, the role served by local public libraries.397 Local libraries will continue
392. See Adams, supra note 386 (“[A] library that digitizes its collection ensures access in an emergency,
such as a pandemic, and preservation in the case of a natural disaster, saving the government money in having
to replace damaged materials.”); Extreme Weather Events Have Increased Significantly in the Last 20 Years,
YALE ENV’T 360 (Oct. 13, 2020), https://e360.yale.edu/digest/extreme-weather-events-have-increasedsignificantly-in-the-last-20-years; see also Eldred v. Ashcroft, 537 U.S. 186, 252 (2003) (Breyer, J., dissenting)
(“[T]he qualitative costs to education, learning, and research will multiply as our children become ever more
dependent for the content of their knowledge upon computer-accessible databases—thereby condemning that
which is not so accessible, say, the cultural content of early 20th-century history, to a kind of intellectual
purgatory from which it will not easily emerge.”).
393. Am. Geophysical Union v. Texaco Inc., 802 F. Supp. 1, 14 (S.D.N.Y. 1992) (Leval, J.) (“In some
circumstances, photocopying for the purpose of transferring text onto material of different character or shape
could be a convincing transformation. Thus if the original were copied onto plastic paper so that it could be used
in a wet environment, onto metal so that it would resist extreme heat, onto durable archival paper to prevent
deterioration, or onto microfilm to conserve space, this might be a persuasive transformative use. Indeed, if [the
owner of the copy] made an extra copy of an article for use in the lab or for marking with scratch notes, the
argument might have considerable force.”).
394. Adams, supra note 386 (“The practice can serve people who aren’t able to physically get to a library
because they live in a rural area, have a disability that limits transportation, work odd hours, are ill or quarantined
during a pandemic.”); see IFLA Statement on Controlled Digital Lending, supra note 232 (“Forcing users to
come to libraries is a source of discrimination against those who are less mobile or who live in remote areas.”);
Rebecca Giblin et al., Available, but Not Accessible? Investigating Publishers’ E-Lending Licensing Practices,
INFO. RES. (Sept. 2019), http://informationr.net/ir/24-3/paper837.html (noting the issue of “the growth of shift
and gig-based work disconnecting community members from traditional library opening hours”).
395. Giblin et al., supra note 394.
396. See Wu, supra note 116, at 532 (“No single library is able to collect comprehensively in all of the
areas desired by its researchers and also preserve those resources for future access.”). This is especially true with
respect to unpublished works (e.g., handwritten letters, manuscripts, etc.) and works that are otherwise rare but
are nonetheless encumbered by copyright restrictions.
397. See Chris Freeland, Helping Libraries Transform their Physical Collections, INTERNET ARCHIVE:
BLOG (Aug. 20, 2019), https://blog.archive.org/2019/08/20/helping-libraries-transform-their-physicalcollections/ (listing ways in which CDL can enhance the services of traditional libraries); Opening Up Reach of
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to provide their traditional services, including actively curating their own
collections of published materials. CDL replaces neither traditional physical
book lending nor officially licensed e-book lending. Many years’ worth of
commonplace e-book availability demonstrates that there is still an incredibly
strong demand for physical books—and given that demand for e-books has
plateaued over the last decade, the demand for physical books is unlikely to abate
meaningfully anytime soon.398 Thus, patrons will continue to expect, and
libraries will continue to offer, traditional physical book lending.399 As for
officially licensed e-book lending, many local libraries will continue to retain
these services despite their shortcomings and the availability of CDL as an
alternative.400 Local libraries are also invested in their local communities and
will continue to cater to local needs and interests. They will continue to acquire
materials of peculiarly local concern that are unlikely to be widely available
elsewhere, e.g., materials on topics of local interest and from local authors, news
sources, government and cultural institutions, etc.401 Not to mention, local
libraries provide a host of services beyond book lending.402 For instance, they
may provide the very instrumentality necessary to reach online resources such
as CDL (e.g., Internet access, computers, and other devices).403 No fully digital
service could replace the other tangible functions that are central to the modern
library, such as serving as a community space (e.g., as a social gathering spot,
place of refuge, venue for programming, etc.) and offering equipment loans.404
Despite the many social benefits of CDL, is the basic act of digitizing and
lending books over the Internet a transformative use? Courts are not entirely on
the same page, so to speak. (This is so even within the Second Circuit.) Most
recently, the ReDigi court reaffirmed “the transformative purpose of improving
the efficiency of delivering content without unreasonably encroaching on the
commercial entitlements of the rights holder.”405 Prior to that, of the courts that
had found “improved efficiency” or “expanded access” uses to be non-

Libraries with Controlled Digital Lending, SPARC (Oct. 17, 2019), https://sparcopen.org/news/2019/openingup-reach-of-libraries-with-controlled-digital-lending (providing background on the growing number of libraries
using CDL).
398. Grady, supra note 72.
399. See What Libraries Do, I LOVE LIBRS., http://www.ilovelibraries.org/what-libraries-do (last visited
Oct. 7, 2021) (“When most people think ‘library’ they think books.”).
400. Those services offer a better reading experience than the print-to-digital book conversions of CDL,
and the licensed services make eBook lending a “turn key” proposition. See infra Section III.D.4.iii.
401. Cf. Jeanette Larson, CREW: A Weeding Manual for Modern Libraries, TEX. ST. LIBR. &
ARCHIVES COMM’N, at 68 (2008), https://www.tsl.texas.gov/sites/default/files/public/tslac/ld/pubs/crew/
crewmethod08.pdf (recommending libraries be circumspect in deaccessioning books of local interest).
402. Mila Gascó-Hernández, 7 Unexpected Things That Libraries Offer Besides Books, CONVERSATION
(Apr. 1, 2019, 6:44 AM), https://theconversation.com/7-unexpected-things-that-libraries-offer-besides-books111895; What Libraries Do, supra note 399.
403. What Libraries Do, supra note 399.
404. Id.
405. Capitol Records, LLC v. ReDigi, Inc., 910 F.3d 649, 661, 663 (2d Cir. 2018) (quoting Fox News
Network, LLC v. TVEyes, Inc., 883 F.3d 169, 177 (2d Cir. 2018)); see also supra note 393 (acknowledging
transformative value of verbatim copying to improve use of the content).
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transformative, some ultimately concluded the use was still fair406 while others
did not.407 But, to the extent that such uses are considered non-transformative,
they are more likely to be fair if conducted “in a not-for-profit context” or “by
threatening no harm to the copyright owner’s market.”408 As for CDL, it
certainly “improv[es] the efficiency of delivering content” and, as will be further
detailed under the fourth factor, does so “without unreasonably encroaching on
the commercial entitlements of the rights holder,” thus conforming to a
recognized transformative purpose in the Second Circuit.409
The Second Circuit has also recognized that “a secondary work ‘can be
transformative in function or purpose without altering or actually adding to the
original work.’”410 The Publishers emphasize that CDL serves the exact same
function and purpose as their business.411 However, despite both disseminating
the contents of books, their objectives diverge considerably.412 As with
traditional library lending, CDL caters primarily to those who need only limited
access to a work, lack the means to purchase the work, or both.413 Publishers, of
course, cater to those who have the means to purchase the work and need or want
to have more control over their copies (including libraries themselves).
Commercial publishers are motivated first and foremost by profits—they owe
their stakeholders414 that duty.415 Libraries are motivated first and foremost by
406. E.g., Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 442 (1984); Authors Guild,
Inc. v. HathiTrust, 755 F.3d 87, 101 (2d Cir. 2014) (recognizing disability accommodations as nontransformative but fair use); Texaco, 802 F. Supp. at 28 (“[P]hotocopying can be transformative in numerous
circumstances, and can also qualify under Sony in a not-for-profit context, as well as by threatening no harm to
the copyright owner’s market, or by reason of other equitable considerations.”); cf. Am. Geophysical Union v.
Texaco Inc., 60 F.3d 913, 923 (2d Cir. 1994) (“[M]aking of copies cannot properly be regarded as a
transformative use of the copyrighted material.”) (implying such uses could still be fair), aff’g id. Note that the
quote embraced in ReDigi (in the preceding note) referred to the Sony case, even though the Supreme Court (and
other courts and commentators) has cast the use in Sony as non-transformative. Campbell v. Acuff-Rose Music,
Inc., 510 U.S. 569, 579 (1994); TVEyes, 883 F.3d at 188–90 (Kaplan, J., concurring) (criticizing the
aforementioned construction of the Sony decision). For a related discussion on the conclusive label
“transformative” has become, see infra Section III.F.2.
407. E.g., Infinity Broad. Corp. v. Kirkwood, 150 F.3d 104, 108 n.2 (2d Cir. 1998) (“[A] change of format,
though useful, is not technically a tranformation [sic].”); A&M Records, Inc. v. Napster, Inc., 239 F.3d 1004,
1015 (9th Cir. 2001) (“Courts have been reluctant to find fair use when an original work is merely retransmitted
in a different medium.” (citing id.)).
408. Texaco, 802 F. Supp. at 28 (Leval, J.).
409. See infra Section III.D.4.
410. Swatch Grp. Mgmt. Servs. v. Bloomberg L.P., 756 F.3d 73, 84 (2d Cir. 2014) (quoting A.V. ex rel.
Vanderhye v. iParadigms, LLC, 562 F.3d 630, 639 (4th Cir. 2009)).
411. Complaint, supra note 156, at 21 (“The basic purpose of IA’s massive book digitization project is the
same as Plaintiffs’ basic purpose in publishing books, which is to distribute reading material.”).
412. See Bustillos, supra note 183 (“Publishers are stewards of the right of authors to make a fair living;
librarians are stewards of cultural posterity.”).
413. This includes those who lack the financial resources altogether, want to supplement their existing book
buying habits, and those who may technically have the means but would simply do without the work if they had
to pay. Some needs can be met by book borrowing despite the limited length of time to borrow, limited formats,
limited dominion over the book, and limited availability. See Reese, supra note 167, at 588–90 (discussing
economics of library lending).
414. “Stakeholders” is defined broadly to include owners, shareholders, authors, employees, etc.
415. See Bustillos, supra note 183 (“For-profit publishers like HarperCollins or Hachette don’t perform the
kind of work required to preserve a cultural posterity. Publishers are not archivists. They obey the dictates of the
market. They keep books in print based on market considerations, not cultural ones. Archiving is not in the
purview or even the interests of big publishers, who indeed have an incentive to encourage the continuing need
to buy.”).
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education and the dissemination of knowledge.416 For this reason, publishers
only continue to keep works available while they are commercially viable,
whereas libraries understand the value of preserving and maintaining access to
works regardless of demand.417 Preservation is also important to realize the
promise of the public domain—society cannot benefit from the use of works that
have fallen into the public domain if no copies were preserved once that far-off
date is reached.418 CDL thus “promotes the goals of the Copyright Act and the
fair use exception,” which is “[t]o preserve the potential future use of artistic
works for purposes of teaching, research, criticism, and news reporting.”419
While the ability to lend books that are not otherwise available in digital
form truly lay at the heart of CDL, even where a rightsholder has made a book
available in e-book form, having the same book available via CDL serves
important public interests. A distributed, decentralized network of independent
digital book providers helps impart redundancy into the system, which better
ensures works are available when needed most.420 CDL vests libraries with
autonomy to lend on their own terms, allowing them to evade the intrusive,
privacy-implicating data-collection practices of publishers and their affiliates
that might be otherwise unavoidable with officially licensed e-book lending.421
Similarly, CDL gives libraries more control over the integrity of their
collections, ensuring its books are not surreptitiously edited or unilaterally
revoked by publishers.422
So too, CDL fundamentally “benefit[s] the public by enhancing
information-gathering techniques on the internet.”423 Regardless of whether

416. Id.
417. Id.; FIRST SALE WHITE PAPER, supra note 52, at 49 (“[Library associations] stated that many
publishers will not have the financial incentive, or the institutional stability, to preserve digital materials for the
long term, while libraries collectively seek to preserve all aspects of cultural heritage, not just materials with
potential economic value.”).
418. See Authors Guild, Inc. v. HathiTrust, 755 F.3d 87, 103 (2d Cir. 2014) (“By storing digital copies of
the books, the HDL preserves them for generations to come, and ensures that they will still exist when their
copyright terms lapse.”); see also Wu, supra note 116, at 545 (“Instead of digitizing materials as they lose
copyright protection, libraries could release already digitized materials to the public immediately upon the expiry
of copyright terms.”).
419. Kelly v. Arriba Soft Corp., 336 F.3d 811, 820 (9th Cir. 2003).
420. Having multiple services available better ensures materials are available if one or more experience a
service disruption. See Preservation Principles, LOCKSS, https://www.lockss.org/about/preservationprinciples (last visited Oct. 4, 2021) (discussing importance of both distribution and decentralization); HansChristoph Steiner, Distribution in Depth: Mirrors as a Source of Resiliency, GUARDIAN PROJECT (Dec. 7, 2020),
https://guardianproject.info/2020/12/07/distribution-in-depth-mirrors-as-a-source-of-resiliency/
(discussing
benefits of distributed redundancy in digital systems); Devin Coldewey, Cloudflare DNS Goes Down, Taking a
Large Piece of the Internet with It, TECHCRUNCH (July 17, 2020, 4:50 PM), https://techcrunch.com/
2020/07/17/cloudflare-dns-goes-down-taking-a-large-piece-of-the-internet-with-it/
(demonstrating
how
reliance on a single service can cause widespread disruption); Raymond Zhong, Facebook’s Apps Went Down.
The World Saw How Much It Runs on Them., N.Y. TIMES (Oct. 5, 2021), https://www.nytimes.com/
2021/10/05/technology/facebook-down-ig-down-whatsapp-down.html (same).
421. See supra note 221.
422. Fight for the Future, WHO CAN GET YOUR BOOK?, https://www.whocangetyourbook.com/ (last visited
Sept. 27, 2021) (“If a person or a library is forbidden from owning a digital book, there’s nothing to stop major
publishers from altering or erasing books from existence.”); e.g., Annalee Newitz, Amazon Secretly Removes
“1984” From the Kindle, GIZMODO (July 18, 2009, 7:00 PM), https://gizmodo.com/amazon-secretly-removes1984-from-the-kindle-5317703.
423. Kelly v. Arriba Soft Corp., 336 F.3d 811, 820 (9th Cir. 2003).
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works are available as official e-books or not, CDL allows libraries to innovate
and offer more tools for knowledge discovery, such as full-text searching and
hyperlinking.424 Similar to the services provided by Google Books and
HathiTrust, both recognized by the Second Circuit for their “highly
transformative” information-finding utility,425 IA provides the general public
only limited access to copyrighted works (without having borrowed them
first).426 As with those services, this allows researchers to quickly get a sense of
whether the book will be useful to them and, if so, decide whether to obtain full
access by checking out the book from IA or acquiring the book through alternate
means (such as a purchase).427
While the Google Books and HathiTrust courts stressed that the books were
not available wholesale to the public,428 these statements must be viewed in
context. The “snippets” available to the public through Google Books were
accessible to an unlimited number of persons at the same time.429 Of course, in
that context, it was important that only small portions were available to the entire
world simultaneously.430 With IA’s CDL system, the same is substantially true:
for preview purposes, only a limited number of pages of each book is freely
available to anyone at the same time.431 The entire book is not available to all
visitors concurrently—only a patron who checks out the book is privileged to
see every page.432 In HathiTrust, entire books were made available to users of

424. See supra Section III.B.2 (discussing benefits of full-text search of books); see infra notes 439–43 and
accompanying text (discussing IA’s integration with Wikipedia citations).
425. See Authors Guild v. Google, Inc., 804 F.3d 202, 218 (2d Cir. 2015) (Leval, J.) (recognizing the
“highly transformative purpose of identifying books of interest to the searcher”); Authors Guild, Inc. v.
HathiTrust, 755 F.3d 87, 97 (2d Cir. 2014) (“[T]he creation of a full-text searchable database is a quintessentially
transformative use.”).
426. Brewster Kahle, Weaving Books into the Web—Starting with Wikipedia, INTERNET ARCHIVE: BLOG
(Oct. 29, 2019), https://blog.archive.org/2019/10/29/weaving-books-into-the-web-starting-with-wikipedia/
(“Readers can see a couple of pages to preview the book . . . .”); Google, 804 F.3d at 209, 222 (“The Google
Books search function also allows the user a limited viewing of text. . . . [By comparison,] the [HathiTrust]
search function revealed virtually nothing of the text of the originals to the public.”).
427. See Brewster Kahle, The National Emergency Library – Who Needs It? Who Reads It? Lessons from
the First Two Weeks, INTERNET ARCHIVE: BLOG (Apr. 7, 2020), http://blog.archive.org/2020/04/07/the-nationalemergency-library-who-needs-it-who-reads-it-lessons-from-the-first-two-weeks/ (noting that most users of the
National Emergency Library used the books they checked out for no more than 30 minutes); cf. Google, 804
F.3d at 218 (“[The] snippet[ view] is designed to show the searcher just enough context surrounding the searched
term to help her evaluate whether the book falls within the scope of her interest (without revealing so much as
to threaten the author’s copyright interests).”).
428. E.g., HathiTrust, 755 F.3d at 97 (“Importantly, . . . the [full-text search feature] does not allow users
to view any portion of the books they are searching.”); Google, 804 F.3d at 221 (“While Google makes an
unauthorized digital copy of the entire book, it does not reveal that digital copy to the public.” (emphasis in
original)); id. at 222 (“[O]nly small and randomly scattered portions of a book [are] accessible.”).
429. See Google, 804 F.3d at 222 (considering what is “revealed . . . to the public” (emphasis added)); id.
at 208–09 (recognizing that “[m]embers of the public” can search for books and that snippets therefrom are
“instantaneously supplied”); id. at 222 (“[T]he same snippets are shown for a searched term no matter how many
times, or from how many different computers, the term is searched.”).
430. See id. at 223 (“[Transformative] copying might nonetheless harm the value of the copyrighted
original if done in a manner that results in widespread revelation of sufficiently significant portions of the
original . . . .” (emphasis added)).
431. Kahle, supra note 426.
432. Id.
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the service, albeit restricted to patrons with a verifiable print disability.433 Much
like that accommodation feature, dissemination of books in their entirety is
sharply circumscribed with CDL. In HathiTrust, the books were made fully
available in an unrestricted file format to a theoretically unlimited number of
concurrent users, but the potential reach was constrained by the size of the printdisabled demographic and the imposition of verification procedures.434 With
CDL, the books are made available only for limited periods of time and in a
restricted file format that limits copying, with the potential reach constrained by
the “owned to loaned” limitation (and demonstrated by the reality of
waitlists).435 As with the accommodations in HathiTrust, CDL is a practice that
finds support in both the Copyright Act436 and other acts of Congress.437 What’s
more, every book digitized for inclusion in the Open Library is available to printdisabled patrons in the same way as practiced by HathiTrust, providing further
public benefit.438
IA’s proactive integration of its CDL platform with Wikipedia articles also
makes the use transformative in both information-discovery and secondarywork ways. In 2019, IA announced that it had “transformed 130,000 references
to books in Wikipedia into live links to 50,000 digitized Internet Archive books
433. HathiTrust, 755 F.3d at 103 (“[T]he doctrine of fair use allows the Libraries to provide full digital
access to copyrighted works to their print-disabled patrons.”).
434. See id. at 101, 103 (noting verification measures and small market size).
435. See supra notes 199–204 and accompanying text (describing controls involved with CDL).
436. See 17 U.S.C. § 109(a) (book lending); § 108 (library duplication and preservation); § 110() (remote
learning) cf. HathiTrust, 755 F.3d at 102 (“[T]he Chafee Amendment illustrates Congress’s intent that copyright
law make appropriate accommodations for the blind and print disabled.” (citing 17 U.S.C. § 121)).
437. The National Foundation of the Arts and Humanities Act evinces an unmistakable recognition of the
importance of libraries and their ability to adapt through changing times, acknowledging many purposes that
speak to the efforts of IA and CDL as a concept generally:
It is the purpose of this subchapter—
...
(2) to promote continuous improvement in library services in all types of libraries in order to better
serve the people of the United States;
(3) to facilitate access to resources in all types of libraries for the purpose of cultivating an educated
and informed citizenry;
(4) to encourage resource sharing among all types of libraries for the purpose of achieving economical
and efficient delivery of library services to the public;
(5) to promote literacy, education, and lifelong learning, including by building learning partnerships
with school libraries in our Nation’s schools, including tribal schools, and developing resources,
capabilities, and programs in support of State, tribal, and local efforts to offer a well-rounded
educational experience to all students;
(6) to enable libraries to develop services that meet the needs of communities throughout the Nation,
including people of diverse geographic, cultural, and socioeconomic backgrounds, individuals with
disabilities, residents of rural and urban areas, Native Americans, military families, veterans, and
caregivers;
...
(9) to ensure the preservation of knowledge and library collections in all formats and to enable libraries
to serve their communities during disasters;
(10) to enhance the role of libraries within the information infrastructure of the United States in order
to support research, education, and innovation;
....
20 U.S.C. § 9121 (emphasis added); cf. HathiTrust, 755 F.3d at 102 (“Since the passage of the 1976 Copyright
Act, Congress has reaffirmed its commitment to ameliorating the hardships faced by the blind and the print
disabled.” (citing Americans with Disabilities Act, 42 U.S.C. § 12101 et seq.)).
438. Books for People with Print Disabilities, INTERNET ARCHIVE, https://archive.org/details/printdisabled
(last visited Oct. 3, 2021) (“If you have a disability that interferes with reading printed text then all of these
books can be instantaneously available in your browser or via protected download.”).
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in several Wikipedia language editions including English, Greek, and
Arabic.”439 Where the article editor has included a reference to a book that
includes the appropriate page number, a link can take readers directly to a digital
version of the book’s page on IA (in limited preview mode).440 This allows
readers of Wikipedia to quickly verify a cited reference or use the linked book
as a launching point to dig deeper into the subject.441 Such targeted and curated
information discovery is just as transformative as full-text searching, if not
more.442 And similar to full-text searching, a service like this illustrates the
necessity of digitizing every page—there’s no way to know in advance which
pages of a book will be cited by article editors.443
The availability of books via IA’s CDL system supports Wikipedia in the
other direction as well, allowing writers to bolster their work with new
references to trusted sources that they may have been unable to access
otherwise.444 In other words, not only does this integration support information
discovery by readers (from Wikipedia to books), it also supports research by
writers in the development of content on Wikipedia (from books to Wikipedia).
In the latter sense, Wikipedia is a secondary work of authorship that has drawn
upon copyrighted materials to produce new content—in a quintessentially
transformative way—that would not have been possible without CDL.445
To that end, while IA doesn’t necessarily track the purposes for which its
patrons access works, it’s fair to presume that a certain proportion are doing so
in furtherance of an activity that would be considered “productive” or
“transformative.”446 To the extent this may be so (including Wikipedia as just
one example), the copying involved in IA’s CDL operation could be considered
“intermediate copying” that is reasonably necessary to affect a permissible

439. Kahle, supra note 426; Whitney Kimball, The Internet Archive Fights Wiki Citation Wars with Books,
GIZMODO (Nov. 4, 2019, 4:10 PM), https://gizmodo.com/the-internet-archive-fights-wiki-citation-wars-withboo-1839609540.
440. Kahle, supra note 426 (“For example, the Wikipedia article on Martin Luther King, Jr cites the book
To Redeem the Soul of America, by Adam Fairclough. That citation now links directly to page 299 inside the
digital version of the book provided by the Internet Archive.”).
441. Id.; cf. Authors Guild v. Google, Inc., 804 F.3d 202, 224 (2d Cir. 2015) (Leval, J.) (“A snippet’s
capacity to satisfy a searcher’s need for access to a copyrighted book will at times be because the snippet conveys
a historical fact that the searcher needs to ascertain. . . . [C]opyright does not extend to the facts communicated
by [a] book.”); id. at 218 (“[Snippets] show the searcher just enough context surrounding the searched term to
help her evaluate whether the book falls within the scope of her interest . . . .”); id. at 207, 209 (recognizing the
unauthorized use “augments public knowledge” and “makes possible new forms of research”).
442. See supra note 425.
443. Cf. Authors Guild v. Google, Inc., 804 F.3d 202, 221 (2d Cir. 2015) (“As with HathiTrust, not only is
the copying of the totality of the original reasonably appropriate to Google’s transformative purpose, it is literally
necessary to achieve that purpose. If Google copied less than the totality of the originals, its search function
could not advise searchers reliably whether their searched term appears in a book (or how many times).”).
444. Kahle, supra note 426 (“By working with Wikipedia communities and scanning more books, both
users and robots will link many more book references directly into Internet Archive books.”).
445. Bezanson & Miller, supra note 258, at 445–50 (surveying cases and concluding that courts generally
recognize that “scholarship is transformative”).
446. Cf. Google, 804 F.3d at 224 (recognizing that users of Google Books may use it to confirm a historical
fact without having to buy the underlying book that contained it, but that “would not change the taking of an
unprotected fact into a copyright infringement”).
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objective.447 In other words, the copying involved in digitizing the books and
providing temporary access to patrons is ultimately put to transformative uses in
these instances. Indeed, these types of productive uses serve as the primary
animating purpose behind digitizing and disseminating these works in the first
place.448
Indirect benefits also flow from CDL, along the lines of the aphorism that
“a rising tide lifts all boats.”449 That is, benefits such as preservation and
expanded access of works to print-disabled persons, while achievable without
lending to the public more broadly, nonetheless grow stronger and more
effective because of such lending. Of course, every book made available via
CDL is another book preserved and another book made accessible to the printdisabled community.450 But by also lending to a wider audience, CDL provides
a visible, tangible benefit to many users who would otherwise have no
knowledge or understanding of IA’s preservation and accommodation efforts.451
This, in turn, increases visibility of IA’s efforts, which can stimulate donations,
both monetarily and in kind.452 The compounding effect means more books
preserved and more made available to all users.453
Society also stands to benefit from positive externalities of CDL.454 For
instance, CDL would surely produce environmental benefits: in some cases,
patrons could avoid physically traveling to a library, thereby potentially
reducing vehicle emissions and fossil fuel consumption in the aggregate;455
some patrons (especially researchers), knowing they’ll be able to access the
work remotely at a later time, can forgo making photocopies while at the library,

447. Am. Geophysical Union v. Texaco Inc., 60 F.3d 913, 921 (2d Cir. 1994) (recognizing that
photocopying journal articles could be considered “intermediate copies” pursuant to the ultimate activity of
research); id. at 993 (Jacobs, J., dissenting) (“[T]he research function is far broader than the majority opinion
and the district court opinion contemplate.”); Sony Computer Entertainment v. Connectix Corp., 203 F.3d 596,
602 (9th Cir. 2000) (recognizing the creation of copies in order to discover unprotected elements of a computer
program); Sega Enters. v. Accolade, Inc., 977 F.2d 1510, 1523 (9th Cir. 1992) (same); see also supra note 443
(recognizing wholesale copies were made in furtherance of the ultimate transformative purpose of providing
information about the works).
448. See, e.g., Caralee Adams, Access to Rare Historical Materials Makes an Ocean of Difference for
Stanford Professor, INTERNET ARCHIVE: BLOG (Sept. 1, 2021), https://blog.archive.org/2021/09/01/access-torare-historical-materials-makes-an-ocean-of-difference-for-stanford-professor/.
449. A Rising Tide Lifts All Boats, BOOKBROWSE, https://www.bookbrowse.com/expressions/detail/
index.cfm/expression_number/478/a-rising-tide-lifts-all-boats (last visited Sept. 29, 2021).
450. See supra note 438 and accompanying text.
451. If IA didn’t lend to the general public, fewer people would have reason to visit the website or occasion
to hear about it. See Hal Koss, Here’s How Word-of-Mouth Marketing Works, BUILT IN (Apr. 13, 2021),
https://builtin.com/marketing/word-of-mouth-marketing (“When people share through word of mouth . . .
they’re doing so because they think the other person might actually be interested.”).
452. See Donations, INTERNET ARCHIVE: HELP CTR., https://help.archive.org/hc/en-us/categories/
360000155111-Donations (last visited Oct. 7, 2021) (providing information about making monetary and in-kind
donations).
453. See Koss, supra note 451 (describing a contagion effect that can occur with word-of-mouth publicity).
454. See Sega Enterprises Ltd. v. Accolade, Inc., 977 F.2d 1510, 1523 (9th Cir. 1992) (“Public benefit need
not be direct or tangible, but may arise because the challenged use serves a public interest.”).
455. Adam Ozimek, Increase in Remote Work Saves Americans $90B in Commuting Costs, N.J. BUS. &
INDUSTRY ASS’N (Aug. 28, 2020), https://njbia.org/increase-in-remote-work-saves-americans-90b-incommuting-costs/.
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thereby saving paper and reducing material waste;456 and libraries and their
patrons would become less reliant on manual inter-library loan practices,
reducing the need to make photocopies and ship physical materials, thereby
reaping similar environmental dividends.457 Plus, to the extent that patrons can
access materials without a physical roundtrip to the library, they have more time
to participate in activities that drive economic productivity or are otherwise
beneficial to society.458
At bottom, CDL serves a host of socially beneficial purposes, whether each
is ultimately deemed transformative or not. Given its nonprofit, educational
stature, CDL need not be transformative at all, and yet many aspects of CDL
(and IA’s implementation in particular) are nonetheless “transformative.”
b. Commercial vs. Nonprofit Use
The Publishers attempt to cast IA as a commercial actor rather than
nonprofit.459 It’s true, IA does engage in some commercial activity, but, like any
other nonprofit entity, this serves to offset its operating expenses and further its
mission.460 For instance, the Salvation Army engages in commercial activity by
operating a chain of thrift stores (competing with the Publishers by selling used
copies of their copyrighted books on a massive scale), but it is no less a nonprofit
organization because of it.461 The Publishers seem to conflate revenue with
profit, and they completely ignore the sizable infrastructure, data, and labor costs
that attend IA’s massive operation.462 Though IA lends books for free (perhaps
suggesting expenses are minimal for doing so), and IA obtains many of its books
for free through donations, there remain substantial costs in scanning the books,
digitally delivering the books to users, and maintaining the systems that make it
all possible.463 Fundraising is a far cry from IA “stand[ing] to profit from
exploitation” of the books it lends.464

456. Muhammad Zeshan Sarwar, Is Printing Bad for the Environment?, TECHENGAGE (Feb. 3, 2021),
https://techengage.com/is-printing-bad-for-the-environment/.
457. NISO Awarded Mellon Funding for Controlled Digital Lending Project, NISO (Sept. 20, 2021),
http://www.niso.org/press-releases/2021/09/niso-awarded-mellon-funding-controlled-digital-lending-project.
458. Ozimek, supra note 455.
459. Complaint, supra note 156, at 34 (“IA should be seen for what it actually is: a commercial actor.”).
460. See Scanning Services, INTERNET ARCHIVE, https://archive.org/scanning (last visited Sept. 29, 2021)
(detailing professional scanning services offered); Products and Services, ARCHIVE-IT, https://archiveit.org/blog/products-and-services/ (last visited Sept. 29, 2021) (listing commercial digital preservation services
provided by Archive-It, an affiliate of IA); Internet Archive - Nonprofit Explorer, PROPUBLICA,
https://projects.propublica.org/nonprofits/organizations/943242767 (last visited Sept. 9, 2021) (listing public
financial filings which show revenues and expenses); Internet Archive - Form 990 for Period Ending December
2019, PROPUBLICA, https://projects.propublica.org/nonprofits/display_990/943242767/04_2021_prefixes_9495%2F943242767_201912_990_2021040217865349 [hereinafter IA Financial Filing 2019].
461. See Salvation Army Thrift Store FAQs, SALVATION ARMY, https://satruck.org/Faq (last visited Sept.
9, 2021) (indicating the stores are nonprofit and accept books for resale).
462. See Complaint, supra note 156, at 34 (“[D]espite its technical not-for-profit status, IA has set itself up
to generate huge amounts of revenue . . . .” (emphasis added)).
463. IA Financial Filing 2019, supra note 460 (showing operating expenses in excess of $18 million (taking
the total expenses less total grants issued by IA)).
464. Harper & Row Publishers, Inc. v. Nation Enters., 471 U.S. 539, 562 (1985).
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IA’s fundraising efforts are not completely isolated from its CDL offering,
nor do they need to be.465 IA views its CDL program as a valuable service to the
public, and using that as a call to action for donations is no more improper than
a physical library appealing for donations with reference to the free book lending
service it provides.466 It’s also true that IA may potentially benefit indirectly
from its affiliate used bookseller, Better World Books, and drives sales by
providing links from the Open Library to purchase a given book from that online
store (links to Amazon are also provided).467 Here, if IA does stand to benefit
financially from used book sales spurred by its CDL practice (as suggested by
the Publishers), that would seriously undercut the Publishers’ argument that
consumers do not purchase books they’ve already read or can otherwise access
for free.468 Not to mention, the sale of used books is a time-honored fundraising
tradition employed by libraries.469
The Publishers also take aim at IA’s book “sponsorship” program, whereby
users can donate funds so that IA can acquire a specific book.470 In return, the
user gets to be the first borrower once the book has been acquired, scanned, and
made available in the Open Library.471 But to characterize this as IA “selling”
anything is quite dishonest.472 It’s true that the sponsorship “price” is a few times
higher than the book’s list price, but this accounts for the purchase price of the
book (which goes to the publisher and indirectly the author), as well as costs that
go into digitizing the book and providing the service.473 It is the ultimate desire
to support and donate to IA that would motivate users to “sponsor” a book,
considering the book could be purchased outright by the patron instead, an

465. Cf. Boesen v. United Sports Publ’ns, Ltd., No. 20-CV-1552, 2020 U.S. Dist. LEXIS 203682, at *10
(E.D.N.Y. Nov. 2, 2020) (“Nor does the presence of advertisements establish such a connection [between
copying and commercial gain].”).
466. But see Krysta, Are Libraries Hurting Publishers?, PAGES UNBOUND REVS. (Aug. 11, 2020),
https://pagesunbound.wordpress.com/2020/08/11/are-libraries-hurting-publishers/ (noting that a publisher
criticized libraries for “printing on their checkout receipts the amount of money a patron has saved” by
borrowing).
467. See infra note 507 (example catalog entry in the Open Library). The relationship between IA and
Better World Books is admittedly oblique. In 2019, IA announced that “Better World Books, the world’s leading
socially conscious online bookseller, is now owned by Better World Libraries, a mission-aligned, not-for-profit
organization that is affiliated with longtime partner, the Internet Archive.” Chris Freeland, For the Love of
Literacy–Better World Books and the Internet Archive Unite to Preserve Millions of Books, INTERNET ARCHIVE:
BLOG (Nov. 6, 2019), https://blog.archive.org/2019/11/06/for-the-love-of-literacy-better-world-books-and-theinternet-archive-unite-to-preserve-millions-of-books/. The partnership was said to “allow Better World Books
to provide a steady stream of books to be digitized by the Internet Archive, thereby growing its digital holdings
to millions of books.” Id. While the Publishers, in characteristically sinister terms, described Better World
Libraries as a “shell company controlled by IA founder, Brewster Kahle,” and part of the “IA empire,” the
financial relationship (particularly the extent to which Better World Books contributes to IA) is not completely
clear. See Complaint, supra note 156, at 20, 25.
468. See Complaint, supra note 156, at 4 (“Free is an insurmountable competitor.”); id. at 29 (suggesting
that “[n]o one” buys a book after reading it for free).
469. Amanda Nelson, How to Rock a Library Book Sale, BOOKRIOT (Feb. 27, 2014),
https://bookriot.com/rock-library-book-sale.
470. Complaint, supra note 156, at 36–39; Drini, Building an Open Library, Together, OPEN LIBR.,
https://openlibrary.org/sponsorship (last modified Sept. 13, 2021).
471. Drini, supra note 470.
472. See Complaint, supra note 156, at 36–37.
473. Cory Doctorow, The Internet Archive’s Open Library Will Let You Sponsor a Book, Paying for it to
Be Scanned, BOINGBOING (Oct. 22, 2019), https://boingboing.net/2019/10/22/hathi-never-forgets.html.
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alternative that would be cheaper, quicker, and provide actual ownership of the
book. Aside from the privilege of being the first borrower and being recognized
on the book’s listing in the Open Library, a “sponsor” is no better situated with
respect to that book than any other patron. Additionally, the publishers fault IA
for not “spending a single dollar of its own money” to acquire books through
this sponsorship system, but, since the Publishers also fault IA for engaging in
commercial activities that bring in revenue, one is left to wonder how they
expect IA to raise “its own money” in the first place.474
In short, there is no basis to conclude that IA is a commercial actor
generally, nor that its CDL program has a commercial purpose. IA is and has
been a nonprofit organization for a quarter century, and its activities are
completely consistent with that designation.475
c.

Customary Price

CDL does not amount to a scheme designed to avoid paying the “customary
price” for book lending.476 Each discrete book available through the Open
Library was lawfully acquired by IA (or one of its partner libraries) and is lent
out to only one patron at a time.477 For each book, the publisher has already
received a payment at the rate it chose to set when the original sale took place.478
For any lawful owner of a book—whether a library, private individual, or
commercial actor—the “customary price” to lend it out, i.e., temporarily allow
another to use it, is zero dollars.479 This has indeed been the “customary price”
to lend a book since the inception of copyright.480 Thus, to the extent that each
book in IA’s collection was lawfully acquired and is accessed by only one patron
at a time, the publisher has already received the “customary price.”
Nor does CDL allow libraries to avoid “paying the customary price” to
license e-books for lending. At the outset, some books, though they remain in
print in physical form, are not currently available for digital lending.481 For cases
474. Complaint, supra note 156, at 39.
475. About the Internet Archive, supra note 5 (noting status as a 501(c)(3) non-profit organization).
476. See supra Section III.A.1.i (discussing “customary price”).
477. The lawsuit raises a question of fact as to whether IA is lending in excess of its purported “owned to
loaned” restriction for its normal CDL practices, especially to the extent that it relies on the physical holdings of
partner libraries (which may or may not have taken the physical copy out of circulation as a prerequisite for its
use via CDL). Complaint, supra note 156, at 41. This part of the analysis assumes the “owned to loaned”
restriction is respected by IA.
478. Assuming the book has come into IA’s possession through a legitimate stream of commerce and
ownership transfers, the publisher and author have received the entirety of the compensation they are entitled to.
Courtney, supra note 179.
479. Id.
480. Id.
481. IFLA Statement on Controlled Digital Lending, supra note 232. For one, a rightsholder may simply
lack the economic incentive to digitize the book. In some cases, the original contract between the publisher and
author may not have been cast in broad enough terms to now permit the publisher to release the work as an
eBook; in these cases, the author may be unaware she has a “de facto reversion right” in the eBook form of her
work, and the publisher might conclude there is even less economic incentive if it has to renegotiate with the
author for the eBook rights. See generally Paul J. Heald, How Copyright Keeps Works Disappeared, 11 J.
EMPIRICAL LEGAL STUD. 829, 860 (2014); Teresa Elsey, When Nothing Ever Goes Out of Print: Maintaining
Backlist Ebooks, TERESA ELSEY: BLOG (Apr. 5, 2016), https://teresaelsey.medium.com/when-nothing-ever-
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in which a library shoulders the cost and effort to digitize such a book, there is
no established licensing scheme with which to lend that digitized book via CDL
with the permission of the rightsholder.482 Given the Publishers’ desire to reserve
for itself the decision as to which titles can be lent digitally,483 as well as their
concern over the quality of CDL reproductions,484 it is unlikely they would
sanction the practice even under license.
Even when a work is generally available for licensed lending as an e-book,
lending via CDL offers different features and serves different purposes. In other
words, CDL and officially licensed digital lending are different in kind.485 For
instance, a particular physical copy of a work may feature valuable qualities not
found in the official e-book version, making the official e-book an inadequate
alternative to CDL. A particular work is often released in numerous different
versions and editions over the course of its economic lifespan,486 and a library
patron might need to consult a particular edition.487 Even when the substance of
a work has changed very little (or not at all) across editions or formats, the page
numbers often do.488 In order to locate a reference within the work by page
number, it may be critical (or at least much more efficient) to access the precise

goes-out-of-print-maintaining-backlist-ebooks-fcd63e680667 (discussing various concerns with digitizing and
managing an e-book backlist).
482. The Publishers make no mention of a such a licensing scheme in their complaint and none is known
to exist. See Am. Geophysical Union v. Texaco Inc., 60 F.3d 913, 931 (2d Cir. 1994) (“[I]t is sensible that a
particular unauthorized use should be considered ‘more fair’ when there is no ready market or means to pay for
the use, while such an unauthorized use should be considered ‘less fair’ when there is a ready market or means
to pay for the use.”); cf. id. at 927 (“[E]vidence concerning the effect that photocopying individual journal articles
has on the traditional market for journal subscriptions is of somewhat less significance than if a market existed
for the sale of individual copies of articles.”); see also supra note 361 (noting that declining to license the use at
issue weighs against fair use).
483. Complaint, supra note 156, at 16–17.
484. Id. at 46.
485. Cf. Authors Guild v. Google, Inc., 804 F.3d 202, 207 (2d Cir. 2015) (Leval, J.) (“Plaintiffs’ contention
that Google has usurped their opportunity to access paid and unpaid licensing markets for substantially the same
functions that Google provides fails, in part because the licensing markets in fact involve very different functions
than those that Google provides . . . .” (emphasis added)); Google LLC v. Oracle Am., Inc., 141 S. Ct. 1183,
1206–07 (2021) (“[T]he jury was repeatedly told that devices using Google’s Android platform were different
in kind from those that licensed Sun’s technology. . . . Google’s Android platform was part of a distinct (and
more advanced) market than [Sun’s] Java software.”).
486. Unfortunately, it is unlikely that a publisher would take active steps to keep past editions of a work
readily available in digital form in most cases. This could be for reasons of administrative expediency, to avoid
consumer confusion (especially if most consumers largely prefer the latest edition), to drive sales for the newer
edition, or even because of a desire to suppress past editions due to errata or other issues that have since been
corrected.
487. For instance, she may need to study changes to the work over time or see the precise version of the
work as it existed at some point in time (e.g., as referenced by another work or in some historical context). Cf.
Field v. Google Inc., 412 F. Supp. 2d 1106, 1118–19 (D. Nev. 2006) (“[P]roviding ‘Cached’ links allows Internet
users to detect changes that have been made to a particular Web page over time. Such comparisons can reveal
significant differences that have political, educational, legal or other ramifications. . . . [T]his information
location function cannot be served by the original Web page alone. To conduct such a comparison, a user would
need to access both Google’s archival copy of a Web page and the current form of the Web page on the
Internet.”). Perhaps an older edition of a book has been assigned by a teacher for a particular class.
488. Reorganization, layout changes, and other non-substantive modifications (e.g., merely converting the
book to a different font or page size) can produce incompatible page numbers across versions. Similarly, official
e-books often use entirely different page numbering schemes than their print counterparts.
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edition of the referenced work with original page numbers intact.489 Other times
it might prove essential to crafting a proper citation to the work.490 It’s also the
case that a particular copy might have social or scholarly significance which can
only be effectively shared via CDL.491 In short, lending via CDL rather than a
licensed e-book cannot be said to be avoiding the customary price if the latter is
an inadequate substitute.
Moreover, the “customary price” for official e-book licensing reflects the
base cost of the book (which has already been paid in the case of CDL) and,
beyond that, additional costs and value that are largely missing from CDL. For
instance, official e-books are far better quality and more feature-filled than the
scanned versions used with CDL.492 This, and the additional cost and effort for
the publisher to convert a title to an e-book, ostensibly justifies some of the
“customary price.”493 The total price also usually includes costs associated with
DRM technology and an e-book aggregator service that maintains the digital
platform responsible for handling the actual lending.494 In a CDL system, the
additional cost, effort, and infrastructure necessary to digitize and lend books
are borne by the provider of the service or its affiliates.495 So, not only are these
costs separate from the accounted-for value of the copyrighted work, the CDL
provider does not simply get to avoid them.
To the extent that the “customary price” for licensed e-book lending is
higher still, and it frequently is, it is unfairly and artificially inflated—even to
the extent of raising concerns of anticompetitive business practices.496 The total
489. Citations from another work, such as a scholarly article or judicial opinion, are one example. See
generally Bluebook Legal Citation: Pages, Paragraphs, and Pincites, TEX. L.: TARLTON L. LIBR.,
https://tarlton.law.utexas.edu/bluebook-legal-citation/pages-paragraphs-pincites (last modified Sept. 29, 2021,
2:48 PM). IA’s integration with Wikipedia also relies on systematically locating references by page number. See
supra notes 439–43 and accompanying text (discussing IA’s integration with Wikipedia citations). The syllabus
for a class, using a particular edition of a book, is another example.
490. See, e.g., Bluebook for Citing Ebooks, CMLAWLIBRARYBLOG (Nov. 9, 2020),
https://cmlawlibraryblog.classcaster.net/2020/11/09/bluebook-for-citing-ebooks/
(“[P]rint
books
are
authoritative and you should only cite to an ebook version if this is the only way a source is available.”).
491. Imagine that a library or archive has acquired the personal book collection of a noteworthy writer,
artist, or other public figure. It may be that the subject of the collection was prone to scrawling marginalia in the
books she read, leaving behind a treasure trove of invaluable insight into her thoughts that simply doesn’t exist
anywhere else. Given the irreplaceable nature of these physical items, their custodian must reconcile the
competing interests between preserving these items while also providing ample access to those who wish to
study them. Digitization, of course, serves these competing goals, and CDL allows digitized materials to be used
by researchers even when the underlying work is still protected by copyright. See generally Mark O’Connell,
The Marginal Obsession with Marginalia, NEW YORKER (Jan. 26, 2012), https://www.newyorker.com/books/
page-turner/the-marginal-obsession-with-marginalia.
492. See infra Section III.D.4.iii.
493. See Elsey, supra note 481 (noting costs and considerations for digitizing a book); Complaint, supra
note 156, at 15 (“[Publishers] devote[] considerable time, money, and professional expertise to create highquality ebooks to deliver to readers.”).
494. Giblin, supra note 394 (“Libraries typically pay both platform fees (to access the aggregator’s
platform) and additional prices for individual titles.”).
495. See infra Section III.D.4.iii.
496. Such disproportional and exorbitant pricing is only possible because copyright lacks a digital first sale
doctrine. The first sale doctrine normally prevents publishers from dividing markets and charging different prices
to different purchasers, “[a]nd that limitation is consistent with antitrust laws that ordinarily forbid market
divisions.” Kirtsaeng v. John Wiley & Sons, Inc., 568 U.S. 519, 552–53 (2013). Ironically, publishers cite
avoiding antitrust issues as a reason for not coming together to create more standard and favorable terms for
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cost per book (inclusive of all fees paid by a library), divided by the number of
loans over the lifetime of the book, results in a significantly higher per-loan cost
to libraries for e-book lending as compared to traditional book lending.497 This
is true despite the fact that libraries are far more limited with what they can do
with these books498 and despite the tremendous cost savings enjoyed by
publishers in the production and distribution of copies of e-books versus print,499
not to mention the incredibly valuable new data collected about consumers and
their borrowing patterns.500 Even where an e-book retails for less than its print
counterpart, the price charged for libraries to “acquire” a single e-book is usually
magnitudes higher than for consumers.501 By contrast, a library can acquire
physical books through the same channels, and on the same or better terms, as
consumers.502 While the Publishers cite the economic differences between
physical and digital lending to justify the inflated prices, not only are they like
overstated, but the cost savings enjoyed by publishers seem to be conveniently
omitted from their calculus.503
All told, the higher price for e-books is only “customary” to the extent that
a few powerful publishers have been able to inflate the price by exploiting the
circumstances: the lack of a digital first sale doctrine, their outsized market share
and bargaining power, the monopolies enjoyed by holding valuable copyrights
to in-demand works, and consumer expectations of availability.504 It is thus
inappropriate to evaluate the purpose and character of CDL based on the pricing
structure of licensed e-book lending, and no other “customary price” exists to
consider besides that of traditional library lending. Moreover, the many
differences between CDL and licensed e-book lending make CDL much more
closely aligned with traditional library lending in any case. Again, it must be
stressed that each book in a CDL system corresponds one-to-one with a lawfully
acquired physical book and reflects a payment to the publisher—in other words,
the “customary price” paid by libraries for centuries.

libraries. FIRST SALE WHITE PAPER, supra note 52, at 60 (“[E]ach major publisher has a different set of terms
and conditions for library eBook lending, and antitrust constraints prevent them from establishing standard
practices or uniform contracts. Thus, while libraries might prefer to face a uniform set of publisher policies in
order to simplify administration of their lending programs, the prospects for an industry-wide outcome are slim.”
(footnote omitted)).
497. Emanuel, supra note 92.
498. Id.
499. TURNING THE PAGE: THE FUTURE OF EBOOKS, PRICEWATERHOUSECOOPERS 2 (2010) (“eBooks . . .
generally offer lower costs and higher margins than print.”); Elsey, supra note 481 (“[B]ecause there are costs
to printing physical books, and to storing them in a warehouse, and to shipping them to where they’re needed,
there’s a much higher bar for when it makes sense to keep them in print.”).
500. See What Is Data Value?, TALEND, https://www.talend.com/resources/data-value/ (last visited Oct. 7,
2021) (discussing various ways data provides value to an organization).
501. Emanuel, supra note 92.
502. For print books, libraries can acquire them for the going rate (or even at a discount) because, thanks
to the first sale doctrine, publishers cannot use copyright as a sword to control how legitimate copies of their
books are used after they have released them into the stream of commerce. Because there is no digital first sale
doctrine, libraries can only “acquire” and lend e-books on the terms set by publishers. Id.
503. See Complaint, supra note 156, at 42–43 (describing economic differences); see infra Section III.D.4.i
(responding to purported economic differences).
504. West, supra note 229.
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d. Good Faith
As a concept, CDL has been thoughtfully developed to respect both the law
and the rights of copyright owners by emulating the longstanding balance
created by the first sale doctrine,505 and it has a large and growing backing of
legal scholars, authors, librarians, and many other supporters.506 On top of the
mechanisms to prevent unfair exploitation that are inherent to CDL, the Open
Library also prominently credits the parties involved in the creation of each work
and provides links to purchase them.507
Through the use of donations, grants, and ancillary commercial services,
IA is able to fund its operation and provide free, library-type services to patrons
all across the world.508 Many of these are patrons who could not afford to
purchase access to such content and would simply be shut out from these
valuable resources.509 IA’s CDL system is just one component in a broader
library of resources that many people have come to rely on.510 And all of this is
done with the goal of providing universal access to all knowledge.511 On the
whole, IA’s actions pursuant to its CDL practice, especially in the broader
context of its entire operation, demonstrate good faith that further bolsters a
finding of fair use.
e.

Summary

IA’s nonprofit CDL operation supports a broad array of socially
beneficially purposes (both transformative and non-transformative), follows the
thrust of the purposes enumerated in the preamble and various per se exceptions,
and is a good faith endeavor to balance the competing needs of the public and
rightsholders. Factor one strongly favors fair use.
2.

Factor Two: Nature of the Work

As a strategic move, the Publishers have identified and highlighted works
of fiction to hypothetically score some points under this factor.512 But to accept
the premise that such works tend to weigh against fair use would be to suggest
that borrowing books from a library to read purely for pleasure is any less
505. Bailey et al., supra note 201; see also Jonathan Band, The Impact of Substantial Compliance with
Copyright Exceptions on Fair Use, 59 J. COPYRIGHT SOC’Y U.S.A. 453, 467 (2012) (“[S]ubstantial compliance
with a statutory exception is probative of the library’s good faith.”).
506. Signatories to the Position Statement on Controlled Digital Lending by Libraries, CONTROLLED
DIGITAL LENDING BY LIBRS., https://controlleddigitallending.org/signatories (last visited Oct. 7, 2021).
507. E.g., Catalog Entry for Fahrenheit 451, OPEN LIBR., https://openlibrary.org/books/OL31448957M/
Fahrenheit_451 (last modified Oct. 3, 2021).
508. About the Internet Archive, supra note 5.
509. Adams, supra note 386.
510. Bustillos, supra note 183.
511. About the Internet Archive, supra note 5.
512. See Complaint, supra note 156, at 9–10; Lee Gesmer, Is the Internet Archive’s “National Emergency
Library” Copyright Infringement or Fair Use?, MASS L. BLOG (June 8, 2020), https://www.masslawblog.com/
copyright/is-the-internet-archives-national-emergency-library-copyright-infringement-or-fair-use/
(“[T]he
publishers have chosen carefully . . . . Most of the books appear to be popular and in-print. Also, these are
creative works, which are entitled to strong copyright protection.”).

No. 2]

NATIONAL EMERGENCY LIBRARY

445

legitimate than in furtherance of some educational pursuit. Few would argue that
the consideration of patrons’ motives bears upon the legitimacy of the institution
of library lending in general.513 Libraries are free to lend works in their
collections to the same extent no matter whether they are fiction or nonfiction,
more creative or more factual—and rightly so.514 If CDL is just a digital
emulation of a library’s traditional lending function, the expressive nature of the
work should not have any bearing on whether the work may be disseminated
virtually.
Suggesting that some works would be more fair or less fair to lend via CDL
is to essentially denigrate the worth of some authors’ creative output, reducing
it to mere entertainment.515 Not only does this rob writers of literary esteem, it
fails to capture the breadth of uses to which a given book is put. For many
readers, these books are much more than entertainment.516 They provide a
vehicle to learn a new language.517 They are assigned reading for a class or used
to fulfill other academic requirements.518 They form the basis of an exercise in
literary criticism or comparison.519 They provide fodder for studies of culture,
language, and other social sciences.520
In any case, factor two is rarely determinative,521 and neither should it be
here. In fact, it is commonly where this factor is considered in the context of
factor one, the purpose and character of the use, that it is understood to carry
very little weight. For example, it is not “likely to help much in separating the
fair use sheep from the infringing goats in a parody case, since parodies almost
invariably copy publicly known, expressive works.”522 Similarly, the legitimacy
of “the straight reproduction of multiple copies for classroom distribution,”523 a
paradigmatic fair use, would make little sense if it turned upon whether the work
is creative or factual—this educational privilege is not reserved for, say, teachers
of history or science but not of literature or art.524 Reproductions for printdisabled patrons are fair use irrespective of the nature of the work or even the
513. But see Krysta, supra note 466 (citing a publisher who panned libraries for “simply providing
entertainment to the well off”).
514. See supra note 196 (noting that libraries can lend on any terms).
515. See Complaint, supra note 156, at 30–31 (suggesting some works are merely entertainment).
516. Krysta, supra note 466 (listing ways in which “entertainment” is more than that).
517. Reading Is One of the BEST Ways to Learn a Language, BRAINSCAPE, https://www.brainscape.com/
academy/reading-foreign-languages-learn-study (last visited Sept. 30, 2021).
518. How Important Are Reading Assignments, ARK. ST. UNIV. (Sept. 11, 2017), https://degree.astate.edu/
articles/k-12-education/how-important-are-reading-assignments.aspx.
519. Literature Criticism, DICK.: WAIDNER-SPAHR LIBR., https://libguides.dickinson.edu/criticism (last
updated May 8, 2021, 9:45 PM).
520. See, e.g., Rosemont Enterprises, Inc. v. Random House, Inc., 366 F.2d 303, 307 (2d Cir. 1966)
(“[W]hile the Hughes biography may not be a profound work, it may well provide valuable source material for
future biographers (if any) of Hughes or for historians or social scientists. . . . [T]he arts and sciences should be
defined in their broadest terms, particularly in view of the development of the field of social sciences.” (citation
omitted)).
521. See Authors Guild v. Google, Inc., 804 F.3d 202, 220 (2d Cir. 2015) (Leval, J.) (“The second factor
has rarely played a significant role in the determination of a fair use dispute.”).
522. Campbell v. Acuff-Rose Music, Inc., 510 F.3d 569, 586 (1994).
523. Id. at 579 n.11.
524. Of course, context is key, and the nature of the work can still matter in other senses: “text books and
other material prepared primarily for the school markets would be less susceptible to reproduction for classroom
use than material prepared for general public distribution.” S. REP. NO. 94-473, at 64 (1975).

446

JOURNAL OF LAW, TECHNOLOGY & POLICY

[Vol. 2021

end user’s reasons for accessing the work.525 Likewise, the fairness of library
lending does not and should not turn on the nature of the work. As with many
fair use analyses, this factor should be viewed as neutral.
3.

Factor Three: Amount and Portion of the Work Taken

While the entire work is copied with CDL, this is necessary to effectuate
the loan and provide the borrower with digital access to the entire book, i.e., the
extent of access that is customary and consistent with traditional book lending.526
In other words, library patrons are customarily granted temporary but full access
to physical copies they borrow. With traditional lending, each physical book is
lent to one patron at a time for a limited duration; once the lending period is
over, the borrower returns the book so that another patron can borrow it. With
CDL, the book is virtually “lent” to one patron at a time by providing her with a
restricted digital copy that is then deleted from her computer when the book is
“returned.” Technical differences aside, the practical effect is the same: only one
patron has access to the full book at a given time.527 Thus, in light of the purposes
of CDL, copying the entire work is reasonable here. The amount “taken,” though
the entirety of the work, is consonant with the rightful access of the work in its
entirety at one place and time by a user in lawful possession.528
It’s helpful to remember that most fair use cases involve unauthorized
reproduction that appropriates and multiplies the source work in some way,
either through new works of authorship or straight duplication.529 For instance,

525. Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 455 n.40 (1984) (“Making a copy
of a copyrighted work for the convenience of a blind person is expressly identified by the House Committee
Report as an example of fair use, with no suggestion that anything more than a purpose to entertain or to inform
need motivate the copying.”). That said, the Second Circuit still viewed this factor as weighing against fair use
for providing works to print-disabled patrons. Authors Guild, Inc. v. HathiTrust, 755 F.3d 87, 102 (2d Cir. 2014)
(“[T]he disabled can obtain access to copyrighted works of all kinds, and there is no dispute that those works
are of the sort that merit protection under the Copyright Act. As a result, Factor Two weighs against fair use.”).
526. HANSEN & COURTNEY, supra note 116, at 21–22; cf. HathiTrust, 755 F.3d at 103 (noting that
wholesale copies were “necessary to perceive the books fully”).
527. It’s certainly possible for users to violate the lending terms and retain access to the work in some form
after their legitimate access has ended. However, the same can be said for all forms of book lending, especially
with the prevalence of high-quality digital cameras built in to most mobile phones. Furthermore, libraries are
expressly authorized to make, or facilitate the making of, unauthorized copies of portions of copyrighted works,
and patrons obtaining those copies are entitled to retain them indefinitely. See 17 U.S.C. 108(e)(1) (“the copy . . .
becomes the property of the user”). Thus, on balance, the potential for extraneous copying is arguably
comparable to traditional library lending. Cf. Band, supra note 505, at 467 (“Although the user could forward
the email of the PDF to others, the widespread availability of scanners means that a user who received a
photocopy of the article by regular mail could also easily scan and retransmit the article. Thus, the difference in
the market impact between mailing a hard copy and emailing a PDF is slight.”).
528. Cf. Lewis Galoob Toys, Inc. v. Nintendo of Am., Inc., 780 F. Supp. 1283, 1294 (N.D. Cal. 1991) (“[A]
game owner who has fairly acquired a Nintendo game has a right to use the entire work. The game owner’s
rights are equal to, if not greater than, those of the user in Sony, who did not pay for the product being used.
Because the game owner is entitled to use the entire work, no matter what the ‘amount and substantiality’ of his
use, the third factor cannot assist Nintendo in overcoming the presumption of fair use.”).
529. Rich Stim, Summaries of Fair Use Cases, STAN. LIBRS., https://fairuse.stanford.edu/overview/fairuse/cases (last visited Sept. 30, 2021); see Am. Geophysical Union v. Texaco Inc., 60 F.3d 913, 917 (2d Cir.
1994) (“The traditional fair use analysis . . . developed in an effort to adjust the competing interests of authors—
the author of the original copyrighted work and the author of the secondary work that ‘copies’ a portion of the
original work in the course of producing what is claimed to be a new work.”).
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a picture is printed in a book,530 the lyrics of a song are parodied by another
song,531 or a passage of a work is quoted in an article.532 In all of these instances,
the unauthorized use entails the multiplication of the original work, i.e.,
reproduction resulting in numerous separate copies that coexist and compete
independently in the market.533 In other words, the original work can be
propagated in such a way that many people are able to enjoy it independently
and concurrently. And no matter how many independent copies exist and can be
used simultaneously, the copyright owner is not entitled to any royalties.534
Indeed, fair use has been found even where an unauthorized secondary user
reproduces an entire work, its expressive qualities unedited, en masse.535
Compare these scenarios with CDL, which is carefully designed to limit
only one concurrent use of a work per lawfully acquired physical copy.536 If it’s
possible to fairly appropriate and reproduce an entire work for concurrent use at
a volume that is not in any way proportional to the copyright owner’s
compensation (or does not even result in any compensation at all), surely a
system that reproduces an entire work but ensures that the copyright owner has
been compensated in proportion to the number of concurrent uses of that work
would tend to favor fair use.537 And indeed that is the case with CDL. By
adhering to the “owned-to-loaned” restriction, the scheme ensures that, like a
traditional library, the publisher has been compensated proportionally to the
number of copies the library can lend out.538 For example, if the library wishes
to lend out a particular book to ten patrons simultaneously, it purchases ten
copies of the book, no matter if the loans are in person or over the Internet.539
While CDL does end up producing numerous reproductions of entire works
(technically speaking), most of these copies are ephemeral—they last only as
long as necessary to allow a single patron to temporarily access a single work
remotely over the Internet.540 The amount and proportion of the work taken, and
the number of temporary reproductions made, is no more than necessary to
530. Bill Graham Archives v. Dorling Kindersley Ltd., 448 F.3d 605, 615 (2d Cir. 2006).
531. Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 572 (1994).
532. See supra note 245.
533. When a secondary work of authorship is deemed fair, it can generally be exploited exactly the same
as any copyrighted work normally is. See Campbell, 510 U.S. at 590 (recognizing that a finding of fair use would
precipitate “unrestricted and widespread conduct” (quoting 4 NIMMER ON COPYRIGHT § 13.05[A][4])).
534. Am. Geophysical Union v. Texaco Inc., 60 F.3d 913, 930 n.17 (2d Cir. 1994).
535. E.g., Swatch Grp. Mgmt. Servs. Ltd. v. Bloomberg L.P., 756 F.3d 73, 89–90 (2d Cir. 2014) (unaltered
recording of an earnings call); Bill Graham Archives, 448 F.3d at 613 (entire concert posters in a book); Perfect
10, Inc. v. Amazon.com, Inc., 508 F.3d 1146, 1165 (9th Cir. 2007) (thumbnail copies of entire images in a search
engine).
536. HANSEN & COURTNEY, supra note 116, at 2.
537. See Authors Guild v. Google, Inc., 804 F.3d 202, 221 (2d Cir. 2015) (noting “the relationship between
the third and the fourth factors”); Texaco, 60 F.3d at 926 (acknowledging that some commentators believe the
“third factor serves merely as a proxy for determining whether a secondary use significantly interferes with
demand for the original”).
538. HANSEN & COURTNEY, supra note 116, at 23.
539. Id. at 14.
540. Cf. Authors Guild, Inc. v. HathiTrust, 755 F.3d 87, 98–99 (2d Cir. 2014) (recognizing that the creation
of numerous complete copies may be reasonably necessary to facilitate a permissible use); Sony Computer
Entertainment v. Connectix Corp., 203 F.3d 596, 602 (9th Cir. 2000) (many ephemeral copies made in the course
of reverse engineering); 17 U.S.C. § 112 (exception for certain ephemeral reproductions); § 117(a)(1) (exception
for copies made as an essential step to running software).
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effectuate the digital loan.541 When viewed from a net perspective, the fact that
copies are deleted contemporaneously with the making of new copies means
very little of the work is really “taken” at any given time, and certainly no more
than a lawful possessor of a copy is already entitled to use.542 Moreover, the
Second Circuit has recognized that the focus is not how much is copied, but
rather how much is made accessible to the public.543 Thus, it should be relevant
to consider how much actually reaches the public. In the Google Books case, it
was fair to make small portions of books available to the entire public,
concurrently and indefinitely.544 Here, the coefficients are merely swapped:
CDL makes entire books available, but only to a small portion of the public (in
temporary, discrete, sequential pieces). Also relevant to the Google court was
the extent to which a user can control what content she sees.545 With CDL,
borrowers are not guaranteed to be able to access any book at any given time—
they are at the mercy of a book’s availability and must contend with wait lists
and limited loan lengths as they vie for access among the universe of interested
users.
Courts have also considered the quality of the copy under this factor.546
When the work is reproduced with lower fidelity than the source, the copy
cannot be used for the same full scope of uses as the original.547 A lower quality
copy, good enough for the purpose in which it was used, tempers the amount of
the work taken because the possibility of further unfair exploitation is
accordingly mitigated.548 Here, the Publishers even point out the lower quality
of the books offered by IA’s CDL operation.549 The quality is good enough to
read the work from a utilitarian perspective, but the CDL copies lack many of
the desirable features and characteristics found in authorized copies of the work
and that consumers seek.550 Furthermore, the DRM protections built into the
541. HANSEN & COURTNEY, supra note 116, at 21–22.
542. See supra note 528.
543. Authors Guild v. Google, Inc., 804 F.3d 202, 222 (2d Cir. 2015) (“What matters in such cases is not
so much ‘the amount and substantiality of the portion used’ in making a copy, but rather the amount and
substantiality of what is thereby made accessible to a public for which it may serve as a competing substitute.”
(emphasis in original)).
544. Id. at 221–23.
545. See id. at 222 (“The larger the quantity of the copyrighted text the searcher can see and the more
control the searcher can exercise over what part of the text she sees, the greater the likelihood that those
revelations could serve her as an effective, free substitute for the purchase of the plaintiff’s book.”).
546. Bill Graham Archives v. Dorling Kindersley Ltd., 448 F.3d 605, 613 (2d Cir. 2006) (noting the
“minimal image size and quality”); cf. Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 587 (1994) (courts
should consider the quality of the material taken). Since the third and fourth factors are closely related, some
courts consider the quality of the reproduction in the context of the latter instead. See supra note 537 (noting
relationship between third and fourth factors); e.g., Kelly v. Arriba Soft Corp., 336 F.3d 811, 821 (9th Cir. 2003)
(“The thumbnails would not be a substitute for the full-sized images because the thumbnails lose their clarity
when enlarged.”).
547. Authors Guild v. Google, Inc., 804 F.3d 202, 227 (2d Cir. 2015) (noting that in the search engine
thumbnail cases, reproduced images “were of sufficiently low resolution that they were not usable as effective
substitutes for the originals”).
548. Arriba Soft Corp., 336 F.3d at 821–22; see supra note 537 (noting connection to factor of market
effect).
549. Complaint, supra note 156, at 6 (describing IA’s books as “low quality scans”).
550. This makes it more likely the book will be used out of necessity (rather than usurping the market for
the work in a material way). Similarly, the lower quality (in concert with the DRM protections) makes it less
likely the books will be exploited for profit by downstream bootleggers.
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system further mitigate the possibility that nefarious users will be able to exploit
the lending practices.551
Given the appropriateness of the amount taken, the limited quality of the
reproductions, the protections against propagation, that the aggregate copying
and concurrent use is commensurate with a lawful possessor’s entitlements, and
that wholesale copying and multiplication of a work has been considered neutral
under this factor many times, factor three is at worst neutral here as well.552
4.

Factor Four: Effect on the Market

The fourth factor considers “whether unrestricted and widespread conduct
of the sort engaged in by the defendant would result in a substantially adverse
impact on the potential market for the original.”553 Centuries worth of library
lending, and more than a decade of CDL in practice,554 demonstrate that the
publishing industry has thrived with widespread book-lending practices. In fact,
the publishing industry has seen record sales figures in recent years—even (and
especially) during the pandemic.555
For a number of reasons, it is both important and proper to think of CDL
in the context of traditional library lending when considering its market effect.
First, to the extent that CDL supplants some lending that would otherwise be
provided by libraries (or other non-remunerative channels), there is no
discernable effect on the Publishers’ market.556 Today, CDL aside, there are
many legitimate ways to access a book which don’t result in any direct
compensation to the copyright owner: borrowing a copy from a library or a
friend, renting a copy, purchasing a secondhand copy,557 or even “previewing”
the work (through a bookseller’s website,558 Google Books,559 or physically
paging through a book in a store without making a purchase). In many cases,

551. Cf. Google, 804 F.3d at 228 (recognizing “the effective measures [Google] takes to guard against
piratical hacking”). Notably, the DRM used by IA is of the same caliber as the Publishers when they license ebook lending. Kahle, supra note 102.
552. See Bill Graham Archives v. Dorling Kindersley Ltd., 448 F.3d 605, 613 (2d Cir. 2006) (“Neither our
court nor any of our sister circuits has ever ruled that the copying of an entire work favors fair use. At the same
time, however, courts have concluded that such copying does not necessarily weigh against fair use because
copying the entirety of a work is sometimes necessary to make a fair use of the image.”).
553. Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 590 (1994) (cleaned up).
554. See Fowler, supra note 114 (reporting on the launch of IA’s early CDL program in 2010); Princeton
Univ. Press v. Mich. Document Servs., 99 F.3d 1381, 1396 (6th Cir. 1996) (Merritt, J., dissenting) (“The use
complained of by plaintiffs here has been widespread for many years and the publishers have not been able to
demonstrate any significant harm to the market for the original works during that time.”).
555. Elizabeth A. Harris, Surprise Ending for Publishers: In 2020, Business Was Good, N.Y. TIMES (Dec.
29, 2020), https://www.nytimes.com/2020/12/29/books/book-publishing-2020.html.
556. One non-remunerative use is simply replaced by another non-remunerative use.
557. The preceding examples are all authorized by the first sale doctrine, discussed supra Section A.ii.
558. See, e.g., About Look Inside, AMAZON, https://www.amazon.com/gp/help/customer/display.html?
nodeId=201995070 (last visited Sept. 30, 2021).
559. About Google Books, GOOGLE BOOKS, https://books.google.com/googlebooks/about/index.html (last
visited Sept. 30, 2021); see also Authors Guild v. Google, Inc., 804 F.3d 202 (2d Cir. 2015) (upholding the
legality of Google Books).
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CDL merely serves as an alternative to these legitimate options and thus would
not amount to a “lost sale” as suggested by the Publishers.560
Second, the rich and lengthy history of library lending demonstrates that it
can happily coexist with a robust market for books (and even bolster it).561 This
ties back to the first point: despite a host of options for accessing copyrighted
works which provide no remuneration to rightsholders, the availability of these
options has not proved ruinous to publishers thus far. In fact, various studies and
anecdotal evidence have even shown that the availability of free copies of a work
actually stimulates rather than suppresses sales.562 This all helps demonstrate
that, for a vast many consumers, library lending is not an “effective substitute”
for purchasing the book (which, in turn, also serves to illustrate how CDL is
even less so one).
Third, the first sale doctrine (of which traditional library lending is a
manifestation) stands for the proposition that any “competition” stemming from
consumer access to discrete copies that the rightsholder has voluntarily placed
into the stream of commerce (and for which she already received her requested
compensation) is not a cognizable harm under the copyright laws.563 In other
words, to the extent that a physical library loan results in a “lost sale” for
rightsholders, such a loss is not, and has never been, cognizable under copyright
law. With CDL, every digital book is a surrogate for a discrete physical copy
that the rightsholder has placed into the stream of commerce and has been
compensated for and, like traditional libraries, is lent to one patron at a time.
Simply put, CDL merely allows libraries to do what they’ve been permitted to
do for centuries. This is not a groundbreaking concept: courts have repeatedly
invoked fair use to allow reproductions that merely enable users to do what

560. See, e.g., Kahle, supra note 427 (“[M]ost people who go through the check out process are looking at
the book for less than 30 minutes, with no more interactions until it is automatically returned two weeks later. . . .
[W]e suspect a large number of people are browsing the book in a way similar to browsing library shelves.”);
Abhishek Nagaraj & Imke Reimers, Does Digitization Hurt Book Readership and Sales? Evidence from the
Google Books Project 12 (Working Paper, June 26, 2018), http://www.serci.org/congress_documents/2018/
Reimers.pdf (“[D]igitization lowers the local use of books through physical checkouts at Harvard[‘s library].”).
561. Hugh Stephens, Are Libraries the Enemy of Authors and Publishers?, HUGH STEPHENS BLOG (Aug.
10, 2020), https://hughstephensblog.net/2020/08/10/are-libraries-the-enemy-of-authors-and-publishers/.
562. E.g., Danika Ellis, Book Pirates Buy More Books, and Other Unintuitive Book Piracy Facts, BOOK
RIOT (July 26, 2021), https://bookriot.com/book-pirates/ (noting a study which found that “book pirates are avid
readers—and they buy more books than the average respondent”); Mike Masnick, How Neil Gaiman Went from
Fearing ‘Piracy’ to Believing It’s ‘An Incredibly Good Thing,’ TECHDIRT (Feb. 11, 2011, 11:39 AM),
https://www.techdirt.com/articles/20110211/00384413053/how-neil-gaiman-went-fearing-piracy-to-believingits-incredibly-good-thing.shtml (“[H]e realized that whenever his works got ‘pirated,’ it actually seemed to help
his sales . . . . He then mentions that after a lot of persuading, he got his publisher to release a free digital copy
of American Gods, and sales went up by 300%, even though it had already been selling quite well before that.”);
Schwedel, supra note 217 (noting that “studies consistently show library patrons to be more frequent book buyers
overall”); John Hilton III & David Wiley, Free e-Books and Print Sales, 14 J. ELECTRONIC PUB. (2011),
https://quod.lib.umich.edu/j/jep/3336451.0014.109?view=text;rgn=main (“A growing number of authors are
using free digital distribution of their books in order to increase the visibility and sales of their work.”); Nagaraj
& Reimers, supra note 560 (“[I]n a large majority of cases, digitization [and distribution via Google Books]
increases sales of works.”); see also infra note 668 and accompanying text (citing how strong vinyl record sales
coexist with and benefit from easy and inexpensive access to music).
563. Lantern Press, Inc. v. Am. Publishers Co., 419 F. Supp. 1267, 1273 (E.D.N.Y. 1976) (recognizing
that, under the first sale doctrine, the fact that a rightsholder’s “sales are notionally affected by the availability
in the market” of secondhand copies “has no bearing on the copyright issue”).
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copyright law already permits (especially in light of technological changes).564
It is no more than an application of the longstanding principle that only certain
market harms are cognizable under the fourth factor,565 itself derived from the
concern that copyright owners should not be permitted to unilaterally expand
their monopoly powers566 nor wield them in ways that run counter to the very
purpose of copyright.567 As applied to CDL, these concepts square perfectly with
the concerns of the market effect factor. Indeed, while this factor “is concerned
with secondary uses that, by offering a substitute for the original, usurp a market
that properly belongs to the copyright-holder,”568 library lending is not a
“market” that has ever properly belonged to rightsholders.569 Just as “[a]n
author’s right to control and profit from the dissemination of her work ought not
to be evaded by conversion of the work into a different form,” so, too, a library’s
right to acquire and lend books ought not to be evaded by a difference in form.570
564. See, e.g., Sony Computer Ent., Inc. v. Connectix Corp., 203 F.3d 596, 602 (9th Cir. 2000) (“The
unprotected ideas and functions of the code therefore are frequently undiscoverable in the absence of
investigation and translation that may require copying the copyrighted material.”); Authors Guild v. Google,
Inc., 804 F.3d 202, 221 (2d Cir. 2015) (Leval, J.) (finding that “copying of the totality of the original” works
was “literally necessary” as an intermediate step pursuant to the valid purpose of providing information about
those works); see supra Section III.B.3 (discussing the “consumption shifting” cases); cf. Google, 804 F.3d at
224 (recognizing that “the type of loss of sale envisioned above will generally occur in relation to interests that
are not protected by the copyright”).
565. See Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 591 (1994) (noting that the fourth factor
should only consider “cognizable market harm”).
566. See, e.g., Connectix, 203 F.3d 596, 607 (9th Cir. 2000) (“Sony understandably seeks control over the
market for devices that play games Sony produces or licenses. The copyright law, however, does not confer such
a monopoly.”); Lewis Galoob Toys, Inc. v. Nintendo of Am., Inc., 780 F. Supp. 1283, 1298 (N.D. Cal. 1991)
(“Nintendo has attempted to achieve in this litigation what it could not achieve in the market—the ‘exclusive
right to modify game play as it alone sees fit and to maintain game play in its original state.’ This Court does
not interpret the Copyright Act as bestowing such broad monopoly powers. The Copyright Act protects
authorship, not market psychology.” (citation omitted)); Google LLC v. Oracle Am., Inc., 141 S. Ct. 1183, 1198
(2021) (“[Fair use] can carry out its basic purpose of providing a context-based check that can help to keep a
copyright monopoly within its lawful bounds.”).
567. See, e.g., Oracle, 141 S. Ct. at 1208 (“[T]o allow enforcement of Oracle’s copyright here would risk
harm to the public. . . . [The copyrighted work would be] a lock limiting the future creativity of new programs.
Oracle alone would hold the key. . . . [T]he lock would interfere with, not further, copyright’s basic creativity
objectives.”); Rosemont Enterprises, Inc. v. Random House, Inc., 366 F.2d 303, 311 (2d Cir. 1966) (“It would
be contrary to the public interest to permit any man to buy up the copyright to anything written about himself
and to use his copyright ownership to restrain other from publishing biographical material concerning him.”);
Twin Peaks Prods., Inc. v. Publications Int’l, Ltd., 996 F.2d 1366, 1377 (2d Cir. 1993) (“A copyright holder’s
protection of its market for derivative works of course cannot enable it to bar publication of works of comment,
criticism, or news reporting whose commercial success is enhanced by the wide appeal of the copyrighted
work.”); Am. Geophysical Union v. Texaco Inc., 60 F.3d 913, 916 (2d Cir. 1994) (“[Fair use is] an exception to
authors’ monopoly privileges needed in order to fulfill copyright’s purpose to promote the arts and
sciences . . . .”); Ty, Inc. v. Publications Int’l Ltd., 292 F.3d 512, 521 (7th Cir. 2002) (“Both the book review
and the collectors’ guide are critical and evaluative as well as purely informational; and ownership of a copyright
does not confer a legal right to control public evaluation of the copyrighted work. . . . [I]f [a collectors’ guide]
couldn’t compete [with ones licensed by Ty], the result would be to deliver into Ty’s hands a monopoly of
Beanie Baby collectors guides even though Ty acknowledges that such guides are not derivative works and do
not become such by being licensed by it.”).
568. Infinity Broad. Corp. v. Kirkwood, 150 F.3d 104, 110 (2d Cir. 1998).
569. Bustillos, supra note 183.
570. Authors Guild v. Google, Inc., 804 F.3d 202, 225 (2d Cir. 2015) (Leval, J.) (contending that the
derivative works right “reflects a clear and logical policy choice”). The court’s point was that failure to treat as
infringing any secondary works which merely alter the form of the original would essentially be a loophole that
would significantly undermine the exclusive right to reproduce the original work. As it stands, the lack of a
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All in all, the market effect factor must be put in context of the law, the
policies behind it, and the actual market conditions. Because library lending is
expressly sanctioned by copyright law (indeed, suggesting the practice is
integral to copyright policy), and CDL is designed to emulate traditional library
lending as closely as possible, the market effect factor should recognize that “the
type of loss of sale envisioned [with CDL] will generally occur in relation to
interests that are not protected by the copyright.”571 The effect should therefore
be gauged only in terms of how it might supplant sales to a greater extent than
contemplated by the first sale doctrine (if at all). But, to be sure, the inquiry
should not be confined to merely what libraries currently do—it should also
consider what is theoretically possible for them to do under the letter of the first
sale doctrine, i.e., through physical distribution.572 Finally, it must also take into
account the other non-remunerative channels that may be supplanted and the
extent to which CDL supplants nothing at all (i.e., where borrowers never would
have accessed the work if not for CDL).
Moreover, the fair use doctrine inherently recognizes that some amount of
adverse market effect is tolerable because, by definition, a finding of fair use
prevents copyright owners from collecting the fees they seek.573 As the Second
Circuit has acknowledged, “[T]he possibility, or even the probability or
certainty, of some loss of sales does not suffice to make the copy an effectively
competing substitute that would tilt the weighty fourth factor in favor of the
rights holder in the original. There must be a meaningful or significant effect
‘upon the potential market for or value of the copyrighted work.’”574 This is
especially so because copyright is ultimately meant to benefit the public—
securing economic return for authors is merely a means to an end.575 Thus, even
if CDL does or would impact the market more than the status quo, that
consideration alone doesn’t foreclose a finding of fair use. Despite what the
Publishers and other CDL discontents insist, there is plenty of reason to believe
digital first sale doctrine is essentially a loophole which significantly undermines a library’s right to acquire and
lend books.
571. Id. at 224; cf. 4 NIMMER ON COPYRIGHT § 13.05[A][4] (“Only the impact of the use in defendant’s
work of material that is protected by plaintiff’s copyright need be considered under this factor. Thus, a court
need not take into account the adverse impact on the potential market for plaintiff’s work by reason of defendant
having copied from plaintiff noncopyrightable factual material.”).
572. In other words, this consideration should also bear in mind that libraries have always strived to make
their services more efficient, and they have every right to do so under the Copyright Act. See infra notes 602–8
and accompanying text. For instance, the pandemic prompted many libraries to get creative with their methods
of distribution, including home deliveries (even by drone!) and curbside options for pick up and return. See infra
note 939. Services of the sort move traditional library lending much closer to the “frictionless” experience
offered by digital lending, and yet copyright owners have no basis to object under the law. What’s more, in many
ways these services are potentially more financially damaging than digital lending might be, since the vast
majority of readers still prefer physical books. See infra note 661. If CDL is legitimized, libraries might be more
inclined to opt for that method of reaching their homebound patrons (e.g., because it is cheaper and more
efficient), which would close off a subset of patrons who prefer physical books but will only use the library if it
is convenient enough. In other words, CDL could offset a certain amount of market supplantation that libraries
would have otherwise precipitated (and legally so).
573. Am. Geophysical Union v. Texaco Inc., 60 F.3d 913, 930 n.17 (2d Cir. 1994).
574. Authors Guild v. Google, Inc., 804 F.3d 202, 224 (2d Cir. 2015) (Leval, J.) (quoting 17 U.S.C.
§ 107(4)).
575. Eldred v. Ashcroft, 537 U.S. 186, 245 (2003) (Breyer, J., dissenting) (“The ‘reward’ is a means, not
an end.”).
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that CDL will not meaningfully supplant the market more than current practice
does or could legally do.
a.

Market Supplantation

The Publishers cite differences between CDL and traditional library
lending that they claim will necessarily cause further supplantation of sales at
both the consumer and library levels.576 In other words, even if CDL supplants
the definitively legitimate practice of physical book lending, its inherent
efficiencies will result in a more pronounced harm than traditional book lending
presently causes. Consumer sales will purportedly shrink because there is less
“friction” involved in borrowing a book via CDL.577 In other words, CDL
removes too many of the barriers that have historically encumbered the lauded
practice of book lending.578 The suggestion is that, even when a particular book
is available at the library, some readers will purchase it instead because it’s a
more convenient option than physically going to a library. Library sales will also
purportedly shrink because CDL copies don’t degrade and won’t ever need to
be replaced.579 By contrast, physical books sometimes require replacement due
to factors such as general wear and tear, damage, and theft, and libraries
currently have to absorb those costs.580 While these differences might appear to
be significant and compelling in a vacuum, their potential effect on the
Publishers’ markets is largely overstated.
As compared to CDL, traditional library lending involves more “friction”
in that patrons have to physically travel to pick up and return the books they
borrow.581 But is the dissuasive force of the travel factor really that strong?
According to the Publishers, no one will purchase what they can get for free,
unless, presumably, they are too lazy to visit a library.582 But if the hassle of
traveling to a library was truly the only thing holding back the flood of wouldbe book moochers from decimating the publishing industry, it’s difficult to
understand how brick-and-mortar bookstores have ever been able to stay in
business. Surely their customers, not the “too lazy to travel” type, could have
576. Complaint, supra note 156, at 42–43.
577. Id. at 42 (“[A] range of physical obstacles impact the distribution of books as material objects—from
the need to transport them to each reader, to the need for library patrons to travel to libraries to take them out
and return them.”). The Publishers do not use the word “friction” in their complaint, but this is a commonly used
label for the concepts they describe. E.g., Rita Matulionyte, E-Lending and a Public Lending Right: Is It Really
a Time for an Update?, 38 EUR. INTELL. PROP. REV. 132 (2016), https://papers.ssrn.com/sol3/
papers.cfm?abstract_id=2660555; HANSEN & COURTNEY, supra note 116, at 26–27; Andrew Albanese,
Macmillan CEO John Sargent: ‘We’re Not Trying to Hurt Libraries,’ PUBLISHERS WKLY. (Oct. 30, 2019),
https://www.publishersweekly.com/pw/by-topic/industry-news/libraries/article/81596-macmillan-ceo-johnsargent-we-re-not-trying-to-hurt-libraries.html.
578. Complaint, supra note 156, at 42 (“Time, space, effort and cost no longer act as barriers to the
movement of [digital] copies, since digital copies can be transmitted nearly instantaneously anywhere in the
world with minimal effort and negligible cost.” (quoting U.S. COPYRIGHT OFF., DMCA SECTION 104 REPORT,
at 82 (2001)) (alteration in original)). Yes, an actual argument against CDL comes down to the idea that it makes
it too easy to borrow books.
579. See id. (“[P]rint books deteriorate over time, unlike digital files.”).
580. See id.
581. See supra note 577.
582. Complaint, supra note 156, at 6 (“Free is an insurmountable competitor.”).
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just as soon traveled to a library to obtain the same book for free instead of
buying it. Similarly, it’s difficult to square the travel argument with the
continued presence of public domain titles in the physical holdings of circulating
libraries.583 If these titles are widely available as free downloads (from countless
different online sources and with far fewer limitations and obstacles than
CDL),584 why would anyone voluntarily surmount the “friction” necessary to
check them out of a library (much less purchase them from a brick-and-mortar
bookstore)?585 There must be something else at play.
To the extent that “friction” does turn some prospective borrowers into
actual buyers, decisions to forgo borrowing are almost certainly more often
driven by two factors largely ignored by the Publishers: access and wait. The
“friction” argument assumes the book is immediately available from the library,
but the would-be borrower is just too lazy to go get it.586 In reality, there may
not be a copy of a given book at any library the prospective borrower is able to
get to, if she is even able to get to any libraries at all.587 In other words, some
would-be borrowers simply lack access. Additionally, library books are scarce
resources. Even when there are copies held by libraries that the prospective
borrower is able to get to, every copy might already be in use at the time she
wants to use it. Some prospective borrowers are unable or unwilling to wait for
a copy to become available.
Lack of access is a practical reality which the Publishers allude to but do
not explicitly lean into.588 Some would-be borrowers are neither lazy nor
impatient: they might be willing to travel to a library and to potentially wait to
borrow a copy, and yet no copies exist at any libraries in their area.589 Others
might lack the means or ability to travel to a library that actually does have a
copy.590 Lack of access is functionally the same as succumbing to the “friction”

583. For example, when queried on September 20, 2021, the Chicago Public Library system held 120
copies of the 2004 paperback edition of The Great Gatsby, thirty-five of which were checked out by patrons.
The Great Gatsby, CHI. PUB. LIBR., https://chipublib.bibliocommons.com/v2/record/S126C1492224
[https://perma.cc/ 8EU4-PYV5] (archived Sept. 20, 2021). These figures don’t even account for the many other
copies of the title held systemwide in numerous distinct editions and formats. See id.
584. See Search Results for “download the Great Gatsby,” GOOGLE, https://www.google.com/search?q=
download+the+great+Gatsby (last visited Sept. 21, 2021) (showing more than 18 million results).
585. See John Williams, The ‘Great Gatsby’ Glut, N.Y. TIMES (Jan. 14, 2021), https://www.nytimes.com/
2021/01/14/books/the-great-gatsby-public-domain.html (discussing new editions hitting the market).
586. The concept of “friction” could be said to include (or at least overlap with) factors of access and wait,
but it’s helpful to tease them out for the following discussion to demonstrate their particular import in the context
of the Publishers’ arguments.
587. HANSEN & COURTNEY, supra note 116, at 5.
588. The Publishers’ references to the localized nature of traditional libraries implicitly acknowledge the
access limitations that stem from disparities in funding and population density. See Complaint, supra note 156,
at 7 (“Libraries are trusted institutions that serve the communities that fund them.” (emphasis added)); id. at 17
(“Each library focuses its services on its community, making e.-book (and other) acquisition decisions based on
the specific needs of local patrons.”); id. at 42 (“[A] range of physical obstacles impact the distribution of books
as material objects . . . .”).
589. Yvonne Siu-Runyan, Public and School Libraries in Decline: When We Need Them, 21 COUNCIL
CHRON. 28, 28 (Sept. 2011), http://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.363.906&rep=
rep1&type=pdf; see FIRST SALE WHITE PAPER, supra note 52, at 47 (“Libraries . . . make books available to
those willing and able to wait their turn for the limited loans and use of library materials.” (internal quotation
marks omitted)).
590. HANSEN & COURTNEY, supra note 116, at 5.
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factor in that it precludes borrowing (thus inducing sales under the Publishers’
theory). Since CDL largely eliminates this barrier (at least for prospective
borrowers with an Internet connection and compatible device), why don’t the
Publishers actively seize upon this difference? Perhaps because it probably
wouldn’t be a good look. Lack of access is different in kind than laziness or
impatience. It isn’t a personal choice. To make this argument would essentially
be to say that not only is it true that some (or all) library materials are simply
unavailable to some people, but that’s the way it should be. Worse, it effectively
singles out people who are low-income, disabled, or both. Those who live in
places with inadequately stocked library systems are likely to be low-income,
and those unable to travel to a library are likely to be low-income or disabled.591
This also means that many of these would-be borrowers are probably not making
purchases in the absence of CDL.592 Perhaps that’s why the Publishers neglected
to highlight it—not only would it show callous disregard for disadvantaged
populations, it would acknowledge that a CDL loan is not necessarily a lost sale.
It’s likely that the biggest factor that insulates the Publishers from the
ravages of library lending is the wait caused by the scarcity of library books.
Individual libraries typically only carry a handful of copies of any given book,
yet there could be hundreds, if not thousands, of patrons interested in borrowing
that title.593 Since each loan can last several weeks, prospective borrowers might
find themselves waiting for long periods of time before reaching their turn to
borrow a copy.594 Naturally, some interested readers are simply unwilling or
unable to wait and will opt to obtain the book elsewhere, such as by purchasing
a copy.595 But scarcity doesn’t distinguish traditional library lending from
591. See Siu-Runyan, supra note 589 (impoverished communities have “less well-stocked public libraries
that are open fewer hours”); N.Y.U., Study Identifies ‘Book Deserts’—Poor Neighborhoods Lacking Children’s
Books—Across Country, PHYS.ORG (July 12, 2016), https://phys.org/news/2016-07-desertspoor-neighborhoodslacking-children-booksacross.html (finding “stark disparities in access to children’s books for families living in
high-poverty areas”); Debbie Weingarten, Rural Americans Have Less Access to Books. There’s a Way to Fix
That., TALK POVERTY (Apr. 5, 2017), https://talkpoverty.org/2017/04/05/rural-americans-less-access-bookstheres-way-fix/; The Bookmobile: Defining the Information Poor, MSU PHIL. CLUB (Mar. 7, 2009),
http://msuphilosophyclub.blogspot.com/2009/03/bookmobile-defining-information-poor.html; Emily Udell, A
Disproportionate Pandemic, AM. LIBRS. (Mar. 1, 2021), https://americanlibrariesmagazine.org/2021/03/01/
disproportionate-pandemic-library-patrons-disabilities/ (“[Disabled patrons] can access braille and audio
materials from the National Library Service (NLS) for the Blind and Print Disabled’s free service by US mail. . .
. Even in non-pandemic times, many NLS users experience isolation because of age, ability, and health status.”);
see also supra note 394 (noting access issues).
592. See David Bornstein, A Book in Every Home, and Then Some, N.Y. TIMES: OPINIONATOR (May 16,
2011, 9:30 PM), https://opinionator.blogs.nytimes.com/2011/05/16/a-book-in-every-home-and-then-some/
(“Tens of millions of poor Americans can’t afford to buy books at all.”).
593. See, e.g., WIS. PUB. LIBR. CONSORTIUM, WAIT? WHY THE LONG HOLD LINES? 1–2,
https://www.wplc.info/sites/wplc.info/files/WPLC%20High%20Holds%20and%20Wait%20Time%20Explana
tion.pdf (last visited Oct. 3, 2021) (providing examples of books whose demand far exceed library supply);
Andrew Albanese, After Tor Experiment, Macmillan Expands Embargo on Library E-books, PUBLISHERS
WKLY. (July 25, 2019), https://www.publishersweekly.com/pw/by-topic/industry-news/libraries/article/80758after-tor-experiment-macmillan-expands-embargo-on-library-e-books.html (citing an example of a book for
which a library system had 130 licenses, yet, even a year after publication, wait times to borrow the book were
as much as 29 weeks).
594. E.g., Albanese, supra note 593 (wait time of 29 weeks).
595. See Matulionyte, supra note 577, at 9 (“This would create waiting lists, making the e-lending less
attractive than the acquisition of the book in online bookstores.”); Rachel Ann Geist, A License to Read: The
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CDL—that is precisely one of the “controls” (the “owned to loaned” ratio) that
cabins the reach of CDL similarly to traditional libraries.596 Consider that IA has
only a few copies per work available to service the billions of people in the world
who have access to the Internet and could be potential borrowers.597
Wait times are also a function of the efficiency and feasibility with which
prospective borrowers can be “matched” with available copies.598 In other
words, while the volume of available books among a set of libraries imposes an
upper bound on their lending capacity, practical realities mean that an available
copy cannot always be matched up with an interested borrower at a given
time.599 A copy might be sitting idle somewhere, even though there is someone
in the world interested in using it. For traditional libraries, matching depends on
factors such as the physical distribution of copies, the timing and location of
demand, the discoverability of available copies, and the extent to which
interested borrowers are willing to travel.600 CDL, through the power of the
Internet, eliminates the physical impediments that make matching less efficient
(or even feasible at all). In effect, only the discoverability of available copies
should theoretically frustrate the matching of prospective borrowers with
available copies.601
Libraries have long strived to find innovative ways to more efficiently
match borrowers with available materials, and they have always been well
within their right to do so—copyright does not impose an upper limit on how
efficient libraries can become.602 For instance, most libraries facilitate
discoverability by providing public access to their catalog data, allowing
prospective borrowers to check the availability of titles (and even place a “hold”
on a copy) before ever leaving home.603 “Union catalogs,” maintained by
Effect of E-Books on Publishers, Libraries, and the First Sale Doctrine, 52 IDEA 63, 74 (2012) (“Often, the
inconvenience caused by waiting gave readers an incentive to purchase the book themselves.”); Rebecca Giblin,
E-Lending in Public Libraries: Implications for Authors, AUTHOR’S INTEREST (Sept. 18, 2018),
https://authorsinterest.org/2018/09/18/e-lending-in-public-libraries-what-it-means-for-authors/ (“None of the
books we studied were available on ‘simultaneous use’ licenses, which would enable multiple readers to borrow
them at the same time. This is intended to ensure that library loans don’t become a substitute for buying the
book. If a reader isn’t willing to wait in the holds queue for a popular title, the hope is that they will buy it
instead!”).
596. HANSEN & COURTNEY, supra note 116, at 2.
597. Estimates range from 4.66 billion active internet users to more than 7 billion uses. Joseph Johnson,
Global Digital Population as of January 2021, STATISTA (Sept. 10, 2021), https://www.statista.com/
statistics/617136/digital-population-worldwide/; World Internet Users and 2021 Population Stats, INTERNET
WORLD STATS, https://www.internetworldstats.com/stats.htm (last visited Oct. 7, 2021).
598. HANSEN & COURTNEY, supra note 116, at 2.
599. See Noel Rutherford, To Float or Not To Float | Collection Management, LIBR. J. (Apr 15, 2016),
https://www.libraryjournal.com/?detailStory=to-float-or-not-to-float-collection-management (discussing ways
to improve distribution of materials to better meet demand).
600. Id.
601. With CDL, a user can instantly borrow an available copy from anywhere in the world, so the only
problem is knowing it’s out there. (This assumes the CDL provider has not placed geographic, membership, or
other limitations on borrowing the materials.)
602. HANSEN & COURTNEY, supra note 116, at 26; see Research Borrowing Programs, N.Y. PUB. LIBR.,
https://www.nypl.org/help/research-services/marli (last visited Oct. 3, 2021) (providing an example of different
borrowing programs offered by libraries to better pair borrowers with books).
603. See Kristen Goode, Online Public Access Catalog: Definition & Usage, STUDY.COM,
https://study.com/academy/lesson/online-public-access-catalog-definition-usage.html (last visited Oct. 4, 2021)
(explaining the use of public access catalogs for libraries).
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networks of affiliated libraries or other entities, allow users to query the catalogs
of many different libraries at once.604 WorldCat is one such catalog that takes it
to the extreme: it strives to provide availability information for every library in
the world, allowing prospective borrowers to find nearby library copies no
matter where they are.605 Libraries also facilitate matching by sharing resources
with each other. Through reciprocal borrowing arrangements, library card
holders from one library system are granted borrowing privileges at others,
broadening the number of copies potentially available to prospective
borrowers.606 Through inter-library loans, geographically disparate libraries
share physical holdings with each other for the benefit of prospective
borrowers.607 With the express blessing of the Copyright Act, libraries have
made this type of sharing more efficient: historically fulfilled by mailing
physical materials back and forth, these “loans” are now often effectuated by
one-way deliveries of digital scans or paper photocopies.608
Wait times are also influenced by how long borrowers are able to keep
copies checked out, as well as any “downtime” in between subsequent loans.
Critics point out that it takes time for a borrower to physically return a book to
the library, for the library to process the book and notify the next borrower, and
for the next borrower to come pick up the book.609 But the downtime between
loans is largely irrelevant in light of the fact that loan periods can vary in length
and can include downtime within (periods in which the book is checked out but
not actively in use).610 What really matters is the number of borrowers that can
be served in the same amount of time between the two methods.611 Since loans
are sequential, the maximum number in a given period mainly depends on the
length of each loan (which varies by library and patron). Some libraries might
lend out books for up to two weeks, others for three or more. Some patrons might
use the entire time allotted, while others might return the book early. The amount
of time a borrower keeps a book can depend on a lot of factors, and there’s no

604. Definition of “union catalog,” MERRIAM-WEBSTER, https://www.merriam-webster.com/dictionary/
union%20catalog (last visited Oct. 4, 2021).
605. What is WorldCat?, WORLDCAT, https://www.worldcat.org/whatis/default.jsp (last visited Oct. 4,
2021).
606. States Report High Level of Reciprocal Borrowing Arrangements, AM. LIBR. ASSOC.,
https://www.ala.org/ala/ors/reports/recipborsur.htm (last modified Feb. 1, 2005).
607. Id.
608. See 17 U.S.C. § 108; see States Report High Level of Reciprocal Borrowing Arrangements, supra note
606 (describing inter-library loan).
609. See Complaint, supra note 156, at 42 (describing travel to and from library); HANSEN & COURTNEY,
supra note 116, at 26 (“For libraries, it takes time for returned books to make their way back on to shelves, and
to check them out again to the next patron.”).
610. There is also evidence that some borrowers never actually use the book. Angela Lieu & Dangzhi Zhao,
How Much of Library Digital Content is Checked Out but Never Used? A Call for Refined Lending Models, 37
ELEC. LIBR. 255, 256 (2019), https://doi.org/10.1108/EL-10-2018-0208. There can be downtime in between
loans even with CDL: according to IA’s help portal, when a patron reaches their turn to check out a book, she
“will have 48 hours to borrow or it will be passed to the next person on the list.” How Long Is My Wait for a
Book Loan?, INTERNET ARCHIVE: HELP CTR., https://help.archive.org/hc/en-us/articles/360017462132-Howlong-is-my-wait-for-a-book-loan- (last modified Oct. 11, 2018).
611. This implicates the possible number of purchases that might have been supplanted, both in terms of
actual use of the materials and the deterrent effect of having to wait.
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reason to suspect CDL borrowers will use materials more expediently612 or
return them any sooner613 than traditional library patrons. In other words, despite
its efficiencies, CDL does not guarantee that more loans can be administered
over a given span of time as compared to traditional lending.614
Even if all the differences between CDL and traditional library lending had
the effect of fully optimizing the wait factor, the existence of any wait at all is
still ultimately governed by actual supply and demand. Whenever demand to
borrow a title surpasses the number of available copies at a particular time (e.g.,
for new releases or titles met with newfound or renewed interest), wait times
become unavoidable.615 Thus, even if CDL became a more widespread practice
(increasing supply), and a comprehensive “union catalog” emerged to facilitate
discovery of available copies (optimizing matching), wait times would likely
continue to be a reality because the total number of copies would still pale in
comparison to the billions of potential borrowers.616 As the supply of CDL books
increases, awareness of these services would accelerate, thereby increasing
demand as well (at least to the extent readers are actually interested in using
CDL).617 The mere existence of wait times, especially if a prospective
borrower’s actual wait time is difficult to predict, will continue to act as a major
market-protecting force just as it does with traditional library lending.618
The other loss of sales foretold by the Publishers is attributed to the libraries
themselves: books lent via CDL don’t suffer from degradation or otherwise ever

612. Factors could include her reading level, her reason for accessing the book, how well the book keeps
her interest, and how busy she is (including in relation to when the loan becomes available to her).
613. For instance, it is possible that some borrowers with a tendency to procrastinate might hold onto
physical copies longer than necessary, since going back to the library requires more effort than simply clicking
a “return” button. At the same time, traditional borrowers are conscious of the fact that physical books have to
be returned, and they may be inclined to return them as soon as possible to avoid neglecting the actual due date.
Similarly, CDL borrowers don’t have to worry about affirmatively returning anything, because the loan will
automatically terminate at the end of the allotted time period. As a result, some may never bother to return CDL
loans early. See Lieu & Zhao, supra note 610, at 256–57 (“People may not know that they are supposed to
‘return’ e-books . . . . As there are no financial obligations associated with using e-material that is borrowed from
libraries, people may not feel hurried to open or return materials before their due dates.”); Kahle, supra note 427
(“[M]ost people who go through the check out process are looking at the book for less than 30 minutes, with no
more interactions until it is automatically returned two weeks later. We suspect that fewer than 10% of books
borrowed are actually opened again after the first day (but we have more work to do to confirm this).”).
614. The most that can be said is that CDL allows a provider to strictly enforce loan lengths, whereas
physical loans are subject to the whims of patrons as to whether they are returned on time (or at all).
615. See, e.g., Chris Freeland, Wasted: A Case Study for Controlled Digital Lending, INTERNET ARCHIVE:
BLOG (Nov. 13, 2018), https://blog.archive.org/2018/11/13/wasted-a-case-study-for-controlled-digital-lending/
(“Before the two unrestricted copies were taken down, they were viewed more than 27,000 times. Compare that
with the 28 borrows to date that have occurred with the [CDL] copy, and the wait list that numbers more than
400, and you’ll quickly come to realize that for controlled digital lending to work at scale, more physical copies
are needed to loan against, especially for titles like this that enter the public zeitgeist and become part of a major
news story.”).
616. See supra note 597 (citing number of internet-connected people).
617. See Controlled Digital Lending’s First Legal Battle as Publishers Take on the Internet Archive, CTR.
FOR DEMOCRACY & TECH. (June 22, 2020), https://cdt.org/insights/up-next-controlled-digital-lendings-firstlegal-battle-as-publishers-take-on-the-internet-archive (noting the growing popularity of CDL).
618. See FIRST SALE WHITE PAPER, supra note 52, at 60 n.372 (“To the extent that library lending involves
library patrons willing and able to wait their turn for the limited loans and use of library materials, the
inefficiencies built into lending processes may avoid crossing the line of competing with the commercial
market.” (internal quotation marks and citation omitted)).
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require replacement.619 Again, this consideration is likely overstated. First, it’s
far from clear that replacement copies even make up a significant share of a
publisher’s revenue in the first place.620 Additionally, degradation is generally
raised in the context of digital first sale debates to argue that previously owned
physical copies are not effective substitutes for new copies, whereas previously
owned digital copies are perfect substitutes; therefore, physical resales are
ostensibly less harmful to a copyright owner’s market than digital resales would
be.621 To the extent that’s true, it undercuts the Publishers’ argument that readers
only care about accessing the contents of a book in whatever form is cheapest.622
Further, for library books that are purchased to replace lost or stolen copies, the
net effect should be neutral according to the Publishers’ own logic: the thief or
finder has avoided purchasing that book. In other words, the publisher lost a sale
but gained another from the library.623
While it is certainly true that some books will be destroyed or will degrade
to the point that they are no longer usable, this is not an inevitable step in the
lifecycle of a library book. Regardless, the rate at which books deteriorate vary
based on a host of factors624—a book can warrant replacement after one use or
still hold up even after hundreds.625 Such fate is more likely to befall books that

619. Complaint, supra note 156, at 42; HANSEN & COURTNEY, supra note 116, at 27–28; FIRST SALE WHITE
PAPER, supra note 52, at 48 (“Publishers responded by stressing that lending of eBooks can have a greater impact
on the marketplace than traditional library lending. They asserted that libraries will typically replace a physical
book with a newly purchased copy after it has been loaned 25 or 26 times, due to deterioration in the book’s
condition.”).
620. See David Vinjamuri, The Case For Libraries, PUBLISHERS WKLY. (Apr. 3, 2015),
https://www.publishersweekly.com/pw/by-topic/industry-news/libraries/article/66106-the-case-forlibraries.html (noting that libraries represent under 1.5% of trade publishers’ sales). But see Julie Bosman,
Publisher Limits Shelf Life for Library E-Books, N.Y. TIMES (Mar. 14, 2011) https://www.nytimes.com/
2011/03/15/business/media/15libraries.html (“Sales to libraries can account for 7 to 9 percent of a publisher’s
overall revenue, two major publishers said.”). In any case, the number of books purchased by libraries as
replacements is necessarily a fraction of that number (because a book cannot be replaced without having been
acquired once before).
621. E.g., Capitol Records, LLC v. ReDigi Inc., 910 F.3d 649, 662 (2nd Cir. 2018) (“The digital files resold
by ReDigi, although used, do not deteriorate the way printed books and physical records deteriorate.”); DMCA
REPORT 2001, supra note 39, at 82 (“Physical copies of works degrade with time and use, making used copies
less desirable than new ones.”).
622. See Complaint, supra note 156, at 29 (“While the quality of the digital format scans that IA provides
are inferior to the quality of Publishers’ ebooks, these bootleg versions act as a substitute for the authorized
versions, since readers select titles for their content.”).
623. Of course it is not that simple, but it illustrates the folly of looking at specific market influences in
isolation, as many of the Publishers’ arguments require.
624. These can include the quality of the materials, conscientiousness of patrons, audience (size and
demographic composition), type of use (reference or circulation), etc.
625. See, e.g., Abby Hargreaves, The Life Cycle of a Library Book, BOOK RIOT (Nov. 14, 2019),
https://bookriot.com/life-cycle-of-a-library-book/ (“Some books, despite going out dozens of times, remain in
good condition and continue to circulate for many more dozens of times. Other books only make it out the door
once before needing replacement.”); FIRST SALE WHITE PAPER, supra note 52, at 48 (“A school librarian stated
that ‘popular items tend to be borrowed hundreds of times without the book falling apart and being unusable,’
implicitly rejecting the argument that libraries retain books in their collections only after a relatively small
number of loans.”); HANSEN & COURTNEY, supra note 116, at 36–37 (noting that some books “will regularly see
lending run into the thousands before degradation occurs”); Forum thread “average shelf-life, or circulations,”
LIBR. THING, https://www.librarything.com/topic/135024 (last visited Oct. 7, 2021) (anecdotal discussion about
circulating book lifespans).
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circulate,626 and yet circulating libraries do not acquire books with the intention
of keeping them forever.627 Shelf space and resources are limited, and circulating
libraries respond to the changing interests of their patrons.628 To that end, many
books are “weeded” from these libraries long before they become physically
unusable.629 These discarded books are often sold as used copies.630
Interestingly, CDL potentially changes the weeding calculus and could
lessen the extent to which former library books hit the secondary market. While
libraries would still be inclined to remove lesser-used books from the valuable
shelf space of their open stacks, they might justify retaining these copies if they
could switch to lending them via CDL by relocating them to nonpublic spots
where space is not at a premium.631 Of course, libraries might also acquire books
for the express purpose of CDL, and these might never really be on track to enter
the secondary market. In either case, by preventing discarded library books from
entering the secondary market, CDL can actually help protect a publisher’s
returns. The more books retained by libraries, the fewer there are to compete
with the sale of new copies. Even if CDL caused libraries to hold onto books for
just a few years longer, it could be long enough for publishers to have exhausted
the demand for the particular book before taking it out of print.632 Given the
sustained and overwhelming popularity of print books,633 this could have a
significant enough effect to offset any lost sales that are due to the diminished
effect of degradation.
Additionally, sometimes libraries replace books not because they’ve
become unusable but because the publisher has released a new edition.634 There
is no reason to suspect that libraries would be any less willing to purchase new
copies when updated editions of popular titles come out, at least not merely
because they are lending those titles via CDL rather than traditional lending. Not
to mention, publishers are no strangers to releasing new editions for the very

626. Joan M. Stephens, The Life Expectancy of Paperback Books in Academic Libraries, 15 TECH. SERVS.
Q. 17, 22 (1997) (“[T]he more times a book circulates the more likely it is to be damaged.”).
627. See Collection Maintenance and Weeding, AM. LIBR. ASS’N, https://www.ala.org/tools/
challengesupport/selectionpolicytoolkit/weeding (last visited Oct. 3, 2021) (“Weeding or the deselection of
material is critical to collection maintenance and involves the removal of resources from the collection. . . . [For
public libraries, decisions] are based on the availability of newer, updated resources or the circulation statistics
and use of materials.”); Larson, supra note 401, at 30 (“Purchase library editions sparingly; the bindings may
last well beyond interest in the book.”).
628. Collection Maintenance and Weeding, supra note 627.
629. Id.
630. Larson, supra note 401, at 71–72 (discussing sales of discarded books).
631. See id. at 12 (“[R]etaining unused material takes up shelf space that could be used to display recent
items.”).
632. García & McCrary, supra note 169, at 374 (“In publishing, there are a very small number of
commercially successful books. The handful of commercially successful books released each year earn most of
their revenues in the first few years and have an annual depreciation rate of 12% per year. In other words,
publishing sees revenues approaching zero three years after initial publication.” (footnote omitted)).
633. Grady, supra note 72 (“[E]book sales seem to have stabilized at around 20 percent of total book sales,
with print sales making up the remaining 80 percent.”); Jim Milliot, Print Book Sales Rose 8.2% in 2020,
PUBLISHERS WKLY. (Jan 7, 2021), https://www.publishersweekly.com/pw/by-topic/industry-news/bookselling/
article/85256-print-unit-sales-rose-8-2-in-2020.html.
634. Larson, supra note 401, at 16 (noting that, “in general, it is unnecessary to keep more than one previous
edition, discarding as new editions are added”).
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purpose of stimulating additional new purchases,635 and they are free to employ
similar strategies to compensate for any real or perceived losses precipitated by
CDL. While the general propriety of this sales tactic is questionable,636 it could
actually serve to enrich our cultural heritage when done especially with the
objective of driving additional library sales. For instance, in order to effectively
entice libraries to purchase new editions, publishers might be compelled to
incorporate substantive “value adds” (such as new forewords, commentaries,
annotations, illustrations, etc.) that they might not have been otherwise
motivated to commission.637 Some of these additions could be valuable
contributions to the historical record.
b. “Effective Substitute for the Original”
The Publishers and other CDL critics lean into the “lost sale” argument:
that no one will purchase a book if they can get it for free,638 and no one will
purchase a book they’ve already read.639 In that way, it might seem as though
each book offered through IA’s CDL practice amounts to a “an effective
substitute for the original.”640 The argument has some intuitive appeal: IA allows
its patrons to access content (for free) that they might otherwise have to
purchase, cutting into the Publishers’ profits. Is that not the quintessential
economic harm contemplated by the fourth factor? It’s a seductively simple
conclusion that is ultimately inadequate to explain the economic impact that
copyright aims to protect. As a general proposition, history has shown that
library lending is not an “effective substitute for the original,” at least not to the
degree that it prevents rightsholders from profiting from their works.641
A closer look at whether a CDL loan is an “effective substitute for the
original” shows that, in many respects, it is indeed not. In general, the limited
access gained by borrowing a copy is not an effective substitute for purchasing
635. See Gina Echevarria & Jordan Bowman, Why College Textbooks Are So Expensive, BUS. INSIDER (Jan.
26, 2021, 9:30 AM), https://www.businessinsider.com/why-college-textbooks-expensive-textbook-publishing2018-12 (“There used to be a new edition update every five years. But now the production cycle has been
shortened to two or three years.”).
636. See id. (criticizing the general practice due to the increased cost to consumers).
637. See, e.g., Williams, supra note 585 (noting how publishers differentiate by releasing new editions with
unique supplemental material); Alexandra Alter, New Life for Old Classics, as Their Copyrights Run Out, N.Y.
TIMES (Dec. 29, 2018), https://www.nytimes.com/2018/12/29/books/copyright-extension-literature-publicdomain.html (“John Siciliano, the executive editor of Penguin Classics, wanted something to distinguish its
edition of ‘The Prophet’ from the others, so he decided to commission a new introduction from a contemporary
poet. . . . ‘Having multiple editions of these works and renewed publication energy behind them enlarges the
market rather than cannibalizing it,’ Mr. Siciliano said. ‘It’s an opportunity to breathe new life into these
works.’”).
638. See Complaint, supra note 156, at 6 (“Free is an insurmountable competitor.”); Frye, supra note 186,
at 227 (“As far as they are concerned, ‘lost profits’ means someone used a book and no one paid for it, even if
the person who used the book wouldn’t or couldn’t have paid the retail price.”).
639. See Complaint, supra note 156, at 29 (suggesting that “[n]o one” buys a book after reading it for free).
640. Capitol Records, LLC v. ReDigi Inc., 910 F.3d 649, 662 (2d Cir. 2018) (“When a secondary use
competes in the rightsholder’s market as an effective substitute for the original, it impedes the purpose of
copyright to incentivize new creative works by enabling their creators to profit from them.”).
641. Id.; Kristen Ludwigsen, Why the Publishing Industry Is Thriving (Not Dying), OOLIGAN PRESS (Oct.
3, 2018), https://ooligan.pdx.edu/thriving-publishing-industry/ (“As long as people still love books (and the
numbers suggest they do), the publishing industry will continue to thrive.”).
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a copy.642 Fair use cases considering the “effective substitute” question usually
involve an original and a secondary use that compete on the same terms, in that
one can acquire the latter in place of the former.643 With CDL, the work is not
necessarily as readily available to borrow as it is to purchase, nor is the borrower
acquiring anything at all. Indeed, the capabilities attendant with a loan are far
from coextensive with actual ownership: a borrower has only a limited time with
which to use the work and is limited in what she can do with it. Borrowing
through CDL may also entail a waiting period, considering the artificial scarcity
imposed by its “owned to loaned” restriction.644 By comparison, purchasing an
official digital copy (e.g., e-book or audiobook) is usually instantaneous, and
purchasing a physical copy will almost certainly be quicker than waiting to
borrow.645 These differences between borrowing (a temporary use) and buying
(a permanent acquisition) inherently distinguish CDL from most fair use cases
involving goods, and nearly all commercial consumer channels for the works in
question, and cannot be overlooked in evaluating the question of
supplantation.646
Contrary to the Publishers’ assertions, there are many logical and
compelling reasons why people would purchase books they could otherwise
access for free, and anecdotal and empirical evidence of consumer behavior
confirms that.647 Some less savvy readers may be unaware of the existence of
alternative methods of access or lack the equipment or know-how to use CDL.648
Consumers acting out of habit might go directly to familiar channels to acquire
a book, especially those who are not cost conscious and do not instinctively hunt
for the lowest prices.649 Similarly, a purchase might result from a fortuitous
642. See Matulionyte, supra note 577, at 9 (“[T]he products by libraries and retailers are vertically
differentiated and there is a lower substitutability of two products and thus less competition.”).
643. See, e.g., ReDigi, 910 F.3d at 662; Authors Guild v. Google, Inc., 804 F.3d 202, 223 (2d Cir. 2015)
(“[P]otential purchasers may opt to acquire the copy in preference to the original.” (emphasis added)).
644. See supra notes 593–95 and accompanying text (discussing wait times).
645. See, e.g., Marissa Perino, How to Buy Books on Kindle Through Your Computer or Mobile Device,
INSIDER (Feb. 14, 2020, 12:09 PM), https://www.businessinsider.com/how-to-buy-books-on-kindle (“Click
‘Buy now with 1-Click’ to complete the purchase. Your new book should automatically appear in your Kindle.”);
Consumers Concerned About Out of Stock Items and Shipping Delays—But They’re Not Changing Their
Behavior, BUS. WIRE (Oct. 6, 2021, 9:01 AM), https://www.businesswire.com/news/home/20211006005286/
en/Consumers-Concerned-About-Out-of-Stock-Items-and-Shipping-Delays——But-They%E2%80%99reNot-Changing-Their-Behavior (discussing consumer expectations of fast delivery, with Amazon setting the
pace).
646. See supra note 643; cf. FIRST SALE WHITE PAPER, supra note 52, at 60 (“[T]o the extent that libraries
transmit the newest eBooks and other digital materials to recipients without any limits, publishers have legitimate
concerns that they could effectively become market competitors.” (emphasis added)) (recognizing that
circumscribed library lending is not market competition); Cambridge Univ. Press v. Patton, 769 F.3d 1232,
1277–78 (11th Cir. 2014) (“[The] reasoning [from the cases cited] need not dictate the result in this case, which
concerns not the market for Plaintiffs’ original works themselves or for derivative works based upon those works,
but rather a market for licenses to use Plaintiffs’ works in a particular way.”) (distinguishing between discrete
works and use of the work).
647. The Rise of E-Reading, PEW RES. CTR. (Apr. 4, 2012), https://www.pewresearch.org/internet/
2012/04/04/the-rise-of-e-reading-5/ (“The majority of book readers prefer to buy rather than borrow.”).
648. Cf. Fox Broad. Co. v. Dish Network LLC, 160 F. Supp. 3d 1139, 1172 (C.D. Cal. 2015) (citing factors
that limit the potential pool of users).
649. See A.G. Lafley & Roger L. Martin, Customer Loyalty Is Overrated, HARV. BUS. REV. (Feb. 2017),
https://hbr.org/2017/01/customer-loyalty-is-overrated (discussing how consumers are creatures of habit who
tend to purchase products from a familiar source).
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discovery at a store, the immediate allure of the book in the shopper’s hands
overshadowing the realization that it could be accessed elsewhere for cheaper or
free.650 For many bibliophiles, a bookstore is a destination in its own right—an
inviting hideaway where one can attend an event or wander the aisles (and
scarcely leave empty handed).651 Many readers are simply motivated to purchase
because of a desire to support authors (or local booksellers).652 Some find the
privilege of actually owning something to be valuable in its own right.653 Books
are even subject to a unique phenomenon known as tsundoku, where consumers
buy books but never actually read them.654
Aesthetic sensibilities and varying needs of consumers also bear upon the
form in which a reader will opt to access a book.655 One study of Amazon
purchase data found that, with respect to used copies of books as compared to
new, despite their lower costs, contents that are exactly the same, and a
transaction experience that is virtually identical, only a fraction of consumers
opted for the cheaper, used version.656 Similarly, there is a thriving market for
newly published e-book editions of public domain works, most, if not all, of
which could otherwise be freely and easily obtained in digital form.657 These
empirical indicators suggest the inferior quality and functionality of manually
digitized books, as compared to official copies (digital or otherwise), further
render CDL an ineffective substitute for many.658 Indeed, CDL books often
650. E.g., Elizabeth A. Harris, How to Sell Books in 2020: Put Them Near the Toilet Paper, N.Y. TIMES
(July 22, 2020 3:54 PM) https://www.nytimes.com/2020/07/22/books/books-coronavirus-retail-walmart-targetcostco.html.
651. Geralyn Broder Murray, The Joy of Visiting a Bookstore in Real Life, SHONDALAND (Sept. 22, 2021),
https://www.shondaland.com/live/a37681332/the-joy-of-visiting-a-bookstore-in-real-life/ (“While the library
offers the magic of temporarily fostering as many books as you can carry, the bookstore dangles a most tempting
gift: the chance to make a story yours forever.”).
652. See Eight Ways You Can Support Authors, EDITOR SAYS (June 13, 2016), https://editorsays.com/
2016/06/13/eight-ways-you-can-support-authors/ (“Buying new means you are supporting that author’s career
right now.”); Welcome to Bookshop!, BOOKSHOP.ORG, https://bookshop.org/pages/about (last visited Oct. 7,
2021) (“Bookshop is an online bookstore with a mission to financially support local, independent bookstores. . . .
[We offer] an easy, convenient way for you to get your books and support bookstores at the same time.”).
653. Cf. Courtney Majocha, Memes for Sale? Making Sense of NFTs, HARV. L. TODAY (May 19, 2021),
https://today.law.harvard.edu/memes-for-sale-making-sense-of-nfts/ (“The value is the ability to say that you
own the NFT.”).
654. Lieu & Zhao, supra note 610, at 256.
655. See Kelly v. Arriba Soft Corp., 336 F.3d 811, 821 n.37 (9th Cir. 2003) (considering aesthetic appeal
under market effect factor).
656. Anindya Ghose et al., Internet Exchanges for Used Books: An Empirical Analysis of Product
Cannibalization and Welfare Impact, 17 INFO. SYSS. RES. 3, 4–5 (2006), https://doi.org/10.1287/isre.1050.0072
(“[Amazon] lists new and used products side by side on product pages. This creates a setting where
cannibalization is most likely to occur as new-book purchasers can easily become aware of competing usedproduct offers. . . . [However, o]ur data suggest that used books are not a strong substitute for new books for
most of Amazon’s customers. . . . [O]nly 16% of used-book sales at Amazon cannibalize new-book purchases.”).
657. Heald, supra note 481, at 852 (“An aggressive and competitive market for publishing public-domain
eBooks is currently thriving.”). This can be explained by a number of factors, such as the quality of the eBook,
consumer purchasing habits, consumer knowledge, etc. In any case, it underscores that consumers do not make
book acquisition decisions based on price alone. For a discussion on the aesthetic and functional differences
between CDL eBooks and their professionally produced counterparts, see infra notes 704–5 and accompanying
text.
658. See Capitol Records, LLC v. ReDigi Inc., 910 F.3d 649, 662 (2d Cir. 2018) (considering the condition
of the competing copy); Sega Enterprises Ltd. v. Accolade, Inc., 977 F.2d 1510, 1523 (9th Cir. 1992)
(considering the user’s experience as relevant to marketability of the original work); see also supra notes 546–
60 and accompanying text (discussing quality of copies as a consideration for fair use).
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don’t measure up to the official e-books that consumers can purchase or
borrow.659 In a similar vein, books come in a wide variety of formats (e.g.,
audiobook, large print, soft cover, etc.), and consumers prefer some over others
based on practical and aesthetic reasons (for which CDL often falls short).660
By a wide margin, readers prefer to consume books in formats that CDL
does not, and cannot, effectively substitute. Sales continue to be overwhelmingly
dominated by print books, and audiobooks also continue to see a sizable share.661
As for the latter, the incredible popularity of podcasts has no doubt influenced,
as well as proven the appeal of, aural book consumption.662 For audiobook
consumers, the visual delivery method of CDL is obviously no substitute. (Nor
is synthesized text-to-speech, derived from error-prone text conversions of
scanned books, any match for the vibrant delivery of a voice actor.)663 As for
print books, the predictions that e-books would soon eclipse them never came to
pass.664 Instead, physical books have been holding strong over digital
alternatives (and have even reclaimed a bit of market share by some
estimates).665
The enduring popularity of physical books can largely be attributed to
qualities that are simply lacking in digital form. For many, the sensory aspects
inherent to using a physical book are integral to the pleasure of the overall
reading experience.666 Some readers genuinely prefer, as little more than a
matter of taste, the physical qualities of a paper book—the feel of the pages, the

659. See infra notes 704–6 and accompanying text.
660. See, e.g., Information on Book Formats, BARNES & NOBLE, https://help.barnesandnoble.com/app/
answers/detail/a_id/30/~/information-on-book-formats (last visited Oct. 7, 2021).
661. AAP StatShot Annual Report: Book Publishing Revenues Up Slightly to $25.93 Billion in 2019, ASS’N
AM. PUBLISHERS (July 31, 2020), https://publishers.org/news/aap-statshot-annual-report-book-publishingrevenues-up-slightly-to-25-93-billion-in-2019/ (reporting that “print formats represented 74.7% of revenue” for
consumer books and that “audio remains the fastest growing digital revenue segment in the industry”).
662. See Clare Thorp, Audiobooks: The Rise and Rise of the Books You Don’t Read, BBC (Jan. 6, 2020),
https://www.bbc.com/culture/article/20200104-audiobooks-the-rise-and-rise-of-the-books-you-dont-read (“The
booming popularity of audiobooks coincides with the rise of podcasts, and shows an increasing thirst for audio
content, which has led to publishers ploughing resources into the format, building dedicated teams and creating
in-house studios in order to produce increasingly creative and ambitious listening experiences.”).
663. See Farhad Manjoo, Opinion, When Listening to a Book Is Better Than Reading It, N.Y. TIMES (Oct.
6, 2021), https://www.nytimes.com/2021/10/06/opinion/audiobooks-better-than-reading.html (“Lee’s voice is
an irresistible, visceral joy; like the best audiobook narrators, her delivery is endlessly malleable, shifting nimbly
across accent, register and tone to create a sense that one is inside the story rather than peering in from the
outside.”); DAISY/Print Disabled Books on Open Library, OPEN LIBR., https://openlibrary.org/help/faq/
accessing (last modified July 23, 2021) (“Internet Archive books are text-only, and thus can only be listened to
with software or devices that do their own text-to-speech conversion.”); id. (“[Our text-only e-books] rely on the
[optical character recognition] produced in the scanning process and are therefore susceptible to errors, which
may include weird characters, non-words, and guesses at structure where we can’t find any.”).
664. Grady, supra note 72.
665. Markus Reily, Is Predicted eReader Decline Indicating Reverse Digitization?, GOOD E-READER (Feb.
5, 2021), https://goodereader.com/blog/electronic-readers/is-predicted-ereader-decline-indicating-reversedigitization.
666. See 5 Reasons Paper Books Are Still More Popular Than E-Books, DOMTAR (June 20, 2019),
https://newsroom.domtar.com/paper-books-still-popular (“The feel of paper matters when reading a book. There
is a real human experience to holding a book in hand, smelling the paper, hearing the crackle of the binding and
flipping through the pages. Observing the number of pages you’ve read and the number you have left to read
also plays a part in the psychological experience of reading.”).
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familiar smell—that other formats could never replicate.667 Such a phenomenon
is no rarity in the consumer goods space. There’s a reason why, for example,
people collect and listen to albums on vinyl (despite, in many cases, also
subscribing to streaming services that provide access to the exact same
music),668 or light candles for illumination (despite also having electric lights
that flip on and off with a switch).669 Even though these alternatives are far less
convenient (and, to the extent they are duplicative, constitute an unnecessary
expense), they feature unique and desirable qualities that transcend
practicality.670 The same can be said about physical books—for many readers
it’s not simply a matter of convenience, expense, or access to the contents.
Beyond experiential appeal, a consumer might be motivated to buy a
physical book for various other reasons that preclude CDL from serving as an
effective substitute. Perhaps the reader wishes to own a physical copy in which
to make notes or flag pages. Maybe they want to read in an environment where
using an (often expensive) electronic device is not ideal, such as a wet and sandy
beach, a crowded subway, or on a rustic jaunt with nary a power outlet in sight.
Perhaps a digital device is too difficult to reason about or produces objectionable
strain on the eyes.671 Many are drawn to the capability of physical books to
double as beautiful display pieces,672 virtue signals,673 or social media props.674
Others recognize that a brand-new physical copy is far superior to any other

667. See, e.g., Books and Literacy in the Digital Age, AM. LIBRS. MAG. (July 13, 2010),
https://americanlibrariesmagazine.org/2010/07/13/books-and-literacy-in-the-digital-age/ (“But most of all—and
I admit this without the least iota of shame—I love the smell of ink and paper, whether old or new. It’s absolute
olfactory heaven.”).
668. See T. Seppala, Music Streaming Is Fueling Vinyl’s Resurgence, ENGADGET (Dec. 4, 2018),
https://www.engadget.com/2018-12-04-music-streaming-is-fueling-vinyls-resurgence.html (“On paper, it
doesn’t make sense. Why would anyone buy an album they can only listen to in one specific environment, when
for half the price of a new record, they can put it and millions of others in their pocket and listen anywhere?”).
669. See Sophie Haigney, A Room Without Books Is Just Very Sad, N.Y. TIMES (May 22, 2019),
https://www.nytimes.com/2019/05/22/style/book-decor.html (“‘I like to compare physical books to candles,’
Mr. Blackwell said. ‘Light bulbs do the job, but there’s a strong aesthetic of a candle that puts soul into a room.
Books do that, too. They create theater and drama.’” (statement of Philip Blackwell, owner of Ultimate Library)).
670. Id.
671. 7 Scientific Benefits of Reading Printed Books, MENTAL FLOSS, https://www.mentalfloss.com/article/
554845/7-scientific-benefits-reading-printed-books (last visited Oct. 7, 2021).
672. See Lucy Handley, Physical Books Still Outsell E-Books—And Here’s Why, CNBC (Sept. 19, 2019,
3:27 AM), https://www.cnbc.com/2019/09/19/physical-books-still-outsell-e-books-and-heres-why.html (noting
beauty of books); Haigney, supra note 669 (“Books can be aesthetic signifiers, colorful set pieces of sorts, their
spines telegraphing a certain gravitas—or a certain playfulness, depending on how they’re arranged.”).
673. E.g., Dana Rubinstein, Lights. Camera. Makeup. And a Carefully Placed 1,246-Page Book., N.Y.
TIMES (May 28, 2020), https://www.nytimes.com/2020/05/28/nyregion/power-broker-tv.html (“‘The Power
Broker,’ a biography by Robert Caro, has become a must-have prop for numerous politicians and reporters
appearing on camera from home. . . . To display the book prominently is to signal that you, too, understand how
politics works, in both its pitfalls and its promise.”); Ashley Fetters, Washington’s Secret to the Perfect Zoom
Bookshelf? Buy It Wholesale., POLITICO (Dec. 26, 2020), https://www.politico.com/news/magazine/2020/12/26/
books-by-the-foot-washington-dc-covid-books-440347 (“[Washington, D.C., has an] appetite for books as status
symbols, objects with the power to silently confer taste, intellect, sophistication or ideology upon the places
they’re displayed or the people who own them.”).
674. See Nisha Chittal, Instagram Is Helping Save the Indie Bookstore, VOX (Dec. 19, 2018, 7:00 AM),
https://www.vox.com/the-goods/2018/12/19/18146500/independent-bookstores-instagram-social-mediagrowth (chronicling the “#bookstagram” social media trend).
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format for gifting a book.675 Additionally, print books are shown to be more
conducive to absorbing information, avoiding distractions, and supporting
healthy sleep patterns.676
Whatever the reasons may be, the appetite for physical books is robust,
despite the ready availability of options that are cheaper or more practical.
Indeed, the desirability of the format for its own sake is aptly demonstrated by
the wide availability and commerciality of new physical copies of various public
domain works that could otherwise be freely downloaded without restrictions of
any kind.677 If the Publishers’ arguments were true, that a book available for free
would never be purchased, then they could never successfully sell public domain
works—yet every single one of the Publishers in this suit is actively (and very
successfully) exploiting countless works that are in the public domain.678
Also contrary to the Publishers’ assertions, borrowers may go on to
purchase one or more copies of books they’ve already read (for free or
otherwise). It’s not uncommon to read a book multiple times, so many of the
reasons that would compel a reader to purchase a copy at the outset would apply
with respect to subsequent reads.679 Even more so, readers may go on to
purchase because they wish to have ready access to reread the books they’ve
enjoyed. They may wish to cultivate a personal connection with the book by
adding it to their collection (whether in an intangible sense or in terms of the
physical copy itself).680 It may be desirable to commemorate the
accomplishment of finishing the book, and the reader may wish to signal to
others that she read and liked the book by featuring it on her bookshelf.681 Maybe
675. See, e.g., Zeljka Marosevic, Books Make Great Gifts, but Don’t Underestimate the Greed of Readers,
MELVILLE HOUSE (Mar. 21, 2014), https://www.mhpbooks.com/books-make-great-gifts-but-dontunderestimate-the-greed-of-readers/ (“No one wants to give an e-book as a gift: you can’t inscribe it with an
everlasting message, you can’t wrap it up all nice, and you can’t, well, actually give it to someone.”).
676. 7 Scientific Benefits of Reading Printed Books, supra note 671.
677. See Heald, supra note 481, at 832 (“[A study of] bestselling novels from 1913 to 1932 . . . found that
public domain status significantly increased the chance that a book would be in print and increased the number
of publishers of it.”).
678. See, e.g., About Penguin Classics, PENGUIN CLASSICS, https://www.penguin.com/static/pages/
classics/about.php (last visited Sept. 23, 2021) (“For more than seventy years, Penguin has been the leading
publisher of classic literature in the English-speaking world, providing readers with a global bookshelf of the
best works throughout history and across genres and disciplines.”); Books in Series Collins Classics,
HARPERCOLLINS PUBLISHERS, https://www.harpercollins.com/collections/books-series-collins-classics (last
visited Sept. 23, 2021) (listing 183 titles, most, if not all, of which are in the public domain); Capstone Classics
2021, WILEY, https://wileycatalog.com/capstone-classics-2021-e3uZ3 (last visited Sept. 23, 2021) (boasting that
“half a million copies” have been sold from this series of public domain reprints); Classics, HACHETTE BOOK
GROUP, https://www.hachettebookgroup.com/genre/fiction/classics/ (last visited Sept. 23, 2021). These
examples are representative but not comprehensive—given the breadth of imprints and markets among the
Publishers, there are no doubt many other examples of public domain works successfully exploited.
679. Rob Waugh, Reading a Book Really Is Better the Second Time Round - And Can Even Offer Mental
Health Benefits, DAILY MAIL (Feb. 15, 2012), https://www.dailymail.co.uk/sciencetech/article-2101516/
Reading-book-really-better-second-time-round—reading-offer-mental-health-benefits.html; Rebecca Jennings,
In Defense of Reading the Same Book Over and Over Again, VOX (Aug. 22, 2019), https://www.vox.com/thegoods/2019/8/22/20826617/harry-potter-the-office-netflix-rewatching-binge-comfort-show.
680. See Handley, supra note 672 (noting that it’s harder to form an emotional connection with an e-reader).
681. See id. (“People love to display what they’ve read . . . . ‘The book lover loves to have a record of what
they’ve read, and it’s about signaling to the rest of the world. It’s about decorating your home, it’s about
collecting, I guess, because people are completists aren’t they, they want to have that to indicate about
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the reader enjoyed the book so much that she wants a lendable copy to share in
the joy of the work with others, or maybe she will purchase additional copies to
give as gifts.682 She may be enticed to snap up a special edition or particular
format of the book.683 As the comparisons to music and light illustrate, and the
market for new copies of public domain works vividly proves, existing access
to some resource, even in a more convenient form, does not foreclose the
possibility that consumers will spend additional money to acquire the same
resource in other forms. Not only is there is no shortage of reasons why someone
might go on to purchase a book even after having accessed it for free via CDL,
in some cases, a subsequent purchase may be even more likely because the
consumer was able to confirm her need or desire for the book’s contents.684
All of the foregoing possibilities (and then some) illustrate that a book
accessed via CDL is not necessarily a market-supplanting “lost sale.” It could
even result in a greater return than a single sale would have.685 Not to mention,
it does not follow that, in the absence of CDL, a reader would have ended up
purchasing a new copy of the particular book instead. Of course, she may have
never known she wanted to read it in the first place (e.g., because she couldn’t
preview it or because there were fewer prior readers that spread the word). Even
if she knew she was interested in reading the book, her interest and finances may
not have been sufficient to justify the expense or effort involved in obtaining the
book. She may have chosen to simply do without,686 either leaving her need
unfulfilled or fulfilling it through resources other than that particular book.
Alternatively, she may have accessed the book through some other nonremunerative method, such as by turning to an existing free channel (e.g.,

themselves.’” (statement of Meryl Halls, managing director of the Booksellers’ Association in the U.K.)); Gal
Beckerman, What Do Famous People’s Bookshelves Reveal?, N.Y. TIMES (Apr. 30, 2021),
https://www.nytimes.com/2020/04/30/books/celebrity-bookshelves-tv-coronavirus.html (“Bibliophiles do not
approach bookshelves lightly. A stranger’s collection is to us a window to their soul.”).
682. Michael Bourne, How the Book Business Invented Modern Gift-Giving, LITERARY HUB (Dec. 8,
2015), https://lithub.com/how-the-book-business-invented-modern-gift-giving/ (“[T]he Christmas gift book
remains a mainstay of modern publishing, for many of the same reasons the original Gift Books caught on two
centuries ago. Books are small, lightweight, affordable, mass-produced products of a uniform shape and size,
and yet, because each title is unique, a gift-giver can choose a book to suit the taste of nearly anyone on his or
her Christmas list. This rare combination of uniformity and flexibility makes a printed book, from a commercial
standpoint, a perfect gift-exchange commodity . . . [S]lightly less than a quarter of all book purchases occur in
November and December . . . . When you’re buying someone a gift, you don’t want to give them a used
book[.]”); Elle Hunt, ‘I Thought You’d Like to Read This’: The Etiquette of Gifting Books, GUARDIAN (Dec. 13,
2019),
https://www.theguardian.com/books/2019/dec/13/giving-books-as-presents-write-flyleaf-title-read
(discussing “giving a book you loved so that the recipient can agree with you about its brilliance”).
683. See, e.g., Signed & Special Editions, WATERSTONES, https://www.waterstones.com/campaign/
special-editions (last visited Oct. 7, 2021) (“Whether beautifully bound, signed by the author or bursting with
exclusive content, these collectible editions make exquisite gifts and are the perfect adornment to any
bookshelf.”).
684. See supra note 560 and accompanying text (noting that uses of CDL may supplant other “preview”
methods); see supra note 562 and accompanying text (note that free access to books has shown to stimulate
sales).
685. Such is the case in any instance in which the reader’s access to the book is the but-for cause for more
than one subsequent sale; e.g., a favorable book review, gifting, etc.
686. See Princeton Univ. Press v. Mich. Document Servs., 99 F.3d 1381, 1396 (6th Cir. 1996) (Merritt, J.,
dissenting) (“[I]f the excerpted portions were unavailable for copying . . . , it seems more likely that they would
have omitted the work altogether instead of requiring the students to purchase the entire work.”).
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physical borrowing or book previewing), opting to purchase a secondhand copy,
or even resorting to piracy.687
c.

Lost Licensing Revenue

While rightsholders are generally entitled to demand licensing fees for use
of their works, “[o]nly an impact on potential licensing revenues for traditional,
reasonable, or likely to be developed markets should be legally cognizable when
evaluating” the fourth factor.688 It is necessary to cabin the inquiry in this way
to guard against the perils of circular reasoning, as with the closely analogous
“customary price” consideration.689 That is, a finding of fair use inherently
forecloses a potential licensing revenue stream; therefore, such lost revenues
cannot, without more, weigh against the fourth factor.690 As discussed, a
licensing market does not exist for the actual practice of CDL, nor is it likely to
be developed.691 Likewise, since CDL and licensed e-book lending are not
fungible, licensing fees associated with the latter cannot be fairly attributed to
the former.692 It does not follow that a library engaged in CDL would engage in
licensed e-book lending in its place, considering the functionality, purpose, and
value proposition are starkly different for each.693
In a more general sense, licensing fees for library lending are neither
traditional nor reasonable. Libraries, which predate copyright laws, have not,
until recently, ever had to obtain any kind of licenses (or remit any additional
fees) in order to lend the books they rightfully acquire.694 Traditionally, libraries
obtain books on the same or better terms than regular consumers: the initial
purchaser pays a one-time fee to the publisher for each book, and the book can
thereafter be lent ad infinitum on whatever terms the owner chooses to set.695
The rightsholder is entitled to no additional remuneration, no matter how many
times that book is lent or read.
The licensing terms associated with e-book lending are also unreasonable.
The fact that the Publishers have been able to develop a tightly controlled market
for digital lending does not automatically mean they are entitled to it: “a
687. See Moody, supra note 166 (“Publishers are so obsessed with stamping out this ebook sharing scourge
that they are oblivious to two likely consequences of their current approach. One, obviously, is increased piracy:
if potential customers want to try out an ebook before buying it, but it’s not available for them to borrow at their
local library, it will certainly be available somewhere online, if they look hard enough. The risk is that having
procured an unauthorized copy, they don’t then go on to replace it with an authorized one.”).
688. Am. Geophysical Union v. Texaco Inc., 60 F.3d 913, 929–30 (2d Cir. 1994).
689. Cambridge Univ. Press v. Patton, 769 F.3d 1232, 1278 (11th Cir. 2014) (“[L]icensing poses a
particular threat that the fair use analysis will become circular . . . .”); see supra Section III.A.1.ii (discussing
circularity of “customary price” consideration).
690. Texaco, 60 F.3d at 929 n.17. See also Fox News Network, LLC v. TVEyes, Inc., 883 F.3d 169, 180
(2d Cir. 2018) (“A copyright owner has no right to demand that users take a license unless the use that would be
made is one that would otherwise infringe an exclusive right.”).
691. See supra Section III.D.1.iii (noting that no CDL licensing market exists or would likely be sanctioned
by publishers).
692. See supra Section III.D.1.iii (citing considerations that make CDL and licensed eBook lending
different in kind).
693. See supra Section III.D.1.iii (noting differences).
694. Courtney, supra note 179.
695. Id.; see supra note 502.
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copyright holder cannot prevent others from entering fair use markets merely
‘by developing or licensing a market for parody, news reporting, educational or
other transformative uses of its own creative work.’”696 The existence of current
or prospective licensees does not make the licensing market any more
reasonable.697 Its unreasonableness is further demonstrated by the
disproportionately exorbitant rates as compared to the average per-loan costs
paid by libraries for traditional book lending.698 This, combined with incredibly
restrictive lending terms that libraries have never had to contend with before, is
made possible only by the unchecked power that results from the Publishers’
superior market position and legal uncertainties.699 To the detriment of the public
at large, this licensing market threatens not only the autonomy of libraries but
also their very existence, and it materially impedes the ability of libraries and
third-party services to innovate in the digital lending space.700
The contexts in which licensing fees are usually imposed further illustrate
that they are not justified for library lending. The key difference with most
applications that feature “per use” royalty schemes is that the copyrighted work
can be consumed by many people simultaneously (often in physically disparate
places), either by mass communication (radio, television, Internet streaming,
public performance, etc.)701 or by reproduction and distribution of permanent
copies (books, albums, films, etc.).702 These licensing fees compensate for the
mass consumption of the work that flows from the use. In contrast, while a single
book can be consumed at a high volume over time, the temporal and spatial
limitations that restrict or preclude simultaneous use of a single book (artificially
enforced via CDL) ensure that many copies will be purchased to meet concurrent
demand for that work both initially and over time.703

696. Bill Graham Archives v. Dorling Kindersley Ltd., 448 F.3d 605, 614–15 (2d Cir. 2006) (quoting
Castle Rock Ent., Inc. v. Carol Pub. Grp., Inc., 150 F.3d 132, 146 n.11 (2d Cir. 1998)); see also Cambridge Univ.
Press v. Patton, 769 F.3d 1232, 1278 (11th Cir. 2014) (“Plaintiffs may not head off a defense of fair use by
complaining that every potential licensing opportunity represents a potential market for purposes of the fourth
fair use factor.”).
697. Bill Graham Archives, 448 F.3d at 6115; see Authors Guild v. Google, Inc., 804 F.3d 202, 226 (2d
Cir. 2015) (“The existence or potential existence of such paid licensing schemes does not support Plaintiffs’
derivative argument.”).
698. Bustillos, supra note 183.
699. See John Wiley & Sons, Inc. v. Kirtsaeng, 654 F.3d 210, 227 (2d Cir. 2011) (Murtha, J., dissenting)
(“Granting a copyright holder unlimited power to control all commercial activities involving copies of her work
would create high transaction costs and lead to uncertainty in the secondary market.”).
700. Bustillos, supra note 183; cf. Sega Enterprises Ltd. v. Accolade, Inc., 977 F.2d 1510, 1523–24 (9th
Cir. 1992) (“[A]n attempt to monopolize the market by making it impossible for others to compete runs counter
to the statutory purpose of promoting creative expression and cannot constitute a strong equitable basis for
resisting the invocation of the fair use doctrine.”).
701. See, e.g., Broad. Music, Inc. v. Columbia Broad. Sys., Inc., 441 U.S. 1, 4–6 (1979) (describing blanket
licenses for public performance and broadcast of music); Licensing 101, SOUNDEXCHANGE,
https://www.soundexchange.com/service-provider/licensing-101/ (last modified Oct. 7, 2021) (explaining
statutory licenses for digital music services).
702. See, e.g., Music Licensing for Film, EASY SONG, https://support.easysong.com/hc/enus/articles/360039406974-Music-Licensing-for-Film (last modified Sept. 29, 2021) (discussing licensing for
using music in films); 17 U.S.C. § 115 (establishing a compulsory “mechanical license” scheme for recording
and distributing copyrighted music).
703. WIS. PUB. LIBR. CONSORTIUM, supra note 593, at 2 (noting an example of 295 copies with 1244
patrons on the wait list).
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In any case, CDL is unlikely to destroy (or even significantly supplant) the
licensed e-book lending market, because the latter has distinct advantages that
make it attractive for some lending institutions. First, licensed e-books are
typically natively digital, which usually means crisp, pixel-perfect rendering,
smaller file sizes, accurate searchable text, adjustable typography and layout,
and sometimes interactive features such as internal hyperlinks (e.g., to jump to
a chapter from the table of contents or to an endnote).704 On the other hand, CDL
involves the digitization of paper books, which can result in e-books with
inferior graphic quality (due to imperfections in the physical book and scanning
process), larger file sizes, inaccurate searchable text, and nonadjustable
typography and layout.705 The Publishers’ claim that CDL will steer patrons
away from official e-book lending makes no sense—all else being equal, why
would patrons shun their local library and opt for an inferior reading experience
instead?706
Second, licensed e-book lending is typically a “turn-key” proposition.
Generally, a library will contract with a third-party digital e-book lending
platform.707 These services take care of negotiating with publishers, procuring
e-book files, managing the DRM technology, storing and delivering the files
necessary to effectuate the loans, ensuring compatibility with a variety of ereader formats, resolving technical issues, providing customer support,
integrating with a library’s catalog and patron management system, etc.708 By
contrast, CDL typically entails a custom system managed by the provider.709 The
CDL provider must acquire physical books, manually digitize them, and take
care of all of the other considerations of launching and managing a digital

704. See Elsey, supra note 481 (discussing various native eBook features and continuous evolution of
production techniques); David Kudler, Going Against the Flow: Reflowable vs. Fixed-Layout Ebooks, BOOK
DESIGNER (Sept. 21, 2020), https://www.thebookdesigner.com/2020/09/going-against-the-flow-reflowable-vsfixed-layout-ebooks/ (discussing adjustable typography and layout). The crisp rendering, efficient file size, and
adjustable layout are all thanks to the vector-based graphics employed in producing native e-books (with the
exception of embedded photographs, which are raster based). See generally Anders Paulsen, Graphic Files
Explained: Vector vs Raster, ACRO MEDIA (June 22, 2021), https://blog.acromedia.com/graphic-files-explainedvector-vs-raster.
705. See Complaint, supra note 156, at 28 (“The [CDL e-book] is not the kind of specially formatted ebook
that a user would purchase as an authorized ebook. Rather, it is a digital file consisting of a scan (i.e., photograph)
of the pages of a physical book.”); Heald, supra note 481, at 860–61 (“A book . . . can be scanned quite easily,
but in order to be marketed as a professional-looking eBook (as opposed to a low-quality, camera-like image of
the original book), the scanned text needs to be manipulated with word-processing software to reset the fonts
and improve the appearance of the text. Given that the best optical scanning software can leave glitches in the
text, an eBook intended for mass market distribution should also be proofread for typographical errors.”
(footnote omitted)); Books and Texts - Tips & Troubleshooting, INTERNET ARCHIVE: HELP CTR. (Oct. 29, 2018),
https://help.archive.org/hc/en-us/articles/360016638171-Books-and-Texts-Tips-Troubleshooting
(“OCR
(Optical Character Recognition) is inexact. Sometimes it can be poor. It largely relies on factors of the physical
book such as type font, color, cleanliness of the page, language (some are not OCRable at this time), and page
orientation . . . .”).
706. See Complaint, supra note 156, at 18–19 (“[R]ather than patronize their local library, individuals can
freely download unauthorized scanned copies of Plaintiffs’ books from IA’s Website. . . . IA’s Website steers
readers away from the digital platforms that local public libraries continue to operate.”).
707. E-book Aggregators, supra note 218.
708. Id.
709. See, e.g., ReShare Controlled Digital Lending, ReShare, https://projectreshare.org/products/resharecontrolled-digital-lending/ (last visited Oct. 7, 2021) (providing its roadmap for developing a CDL system).
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lending platform.710 Not only does such a platform require specialized expertise,
but it also entails enormous costs and effort, to say nothing of the cost and effort
to manually create digitized books that are, in the end, markedly inferior to their
officially licensed e-book counterparts.711
Licensed e-book lending is well-suited for circulating libraries whose
primary goal is high-volume lending rather than long-term preservation of
materials. By and large, circulation is the heart of book lending services provided
by local library branches across the country.712 Especially for popular books that
have a high volume of initial interest which tapers out over time, official e-book
lending services allow libraries to meet this temporary heightened demand
without having to acquire a sufficient quantity of physical books that they don’t
intend to keep in the long term.713 These services can also be important because
they allow local libraries to prioritize their own patrons for digital access,
whereas relying on the limited availability of resources through CDL services
offered by other institutions would force their patrons to “compete” for access
with patrons from all over the world.714
d. Other Market Harms
The Publishers cite a litany of purported market harms that are not actually
cognizable under copyright law. Ironically, while the Publishers deride IA for
“elementary misunderstandings of copyright law” with respect to the notoriously
convoluted and fact-bound inquiry of a book’s public domain status,715 they
misunderstand, or willfully ignore, the simple and well-established precedent
that dictates that most of the harms they allege are not cognizable. As the Second
Circuit has explained, “[t]he copyright laws . . . are not aimed at recompensing
damages which may flow indirectly from copying.”716 Cognizable harms are
710.
711.
712.

Id. See generally HANSEN & COURTNEY, supra note 116 (describing the CDL methodology).
See IA Financial Filing 2019, supra note 460 (disclosing IA’s computer technology costs for 2019).
See INST. MUSEUM & LIBR. SERVS., CHARACTERISTICS OF PUBLIC LIBRARIES IN THE UNITED STATES:
RESULTS FROM THE FY 2019 PUBLIC LIBRARIES SURVEY 3 (Aug. 2021), https://www.imls.gov/sites/default/
files/2021-08/fy19-pls-results.pdf (showing nearly 10 times more circulation transactions than reference
transactions).
713. See WIS. PUB. LIBR. CONSORTIUM, supra note 593, at 2 (discussing license terms that are “particularly
useful for high demand titles after their popularity has waned”); FIRST SALE WHITE PAPER, supra note 52, at 47
(“[A library] consortium concluded that licensing can provide library users with useful access to eBooks (for
example, allowing multiple uses of a title while it is still in hot demand), but cannot serve as a permanent means
to preserve a library’s collection.”); Albanese, supra note 593 (noting that most public libraries are not interested
in obtaining perpetual copies); West, supra note 229 (“In the library’s ideal world, we’d be able to buy more
copies of the book, and even agree to short-term contracts, if it meant that more people had access to the books
they wanted to read, when they wanted to read them.”).
714. See Albanese, supra note 593 (noting that licensed e-books are only circulated to patrons in the
library’s service area).
715. Complaint, supra note 156, at 26. See generally The Public Domain, UNIV. CALIF.: COPYRIGHT,
https://copyright.universityofcalifornia.edu/use/public-domain.html (last visited Oct. 7, 2021) (“There is no easy
method to determine whether a work is in the public domain because the laws are complex and have changed
numerous times over the years.”).
716. Consumers Union of United States, Inc. v. Gen. Signal Corp., 724 F.2d 1044, 1050 (2d Cir. 1983)
(“The Copyright Act was not designed to prevent such indirect negative effects of copying. The fourth factor is
aimed at the copier who attempts to usurp the demand for the original work. The copyright laws are intended to
prevent copiers from taking the owner’s intellectual property and are not aimed at recompensing damages which
may flow indirectly from copying.” (citations omitted)).
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only those which stem from supplanting the rightsholder’s market, not
suppressing the market or harming the rightsholder in some other way.717
The Publishers maintain that CDL, “by providing copies of digital books
for free,” diminishes the value of books generally.718 Not only is this nonsensical
as a factual matter, even if CDL did somehow lower the perceived worth of
books, it is not a cognizable market harm. Such a harm would not represent a
supplantation of any market. In the same way that a scathing book review
suppresses demand for a book by lowering its perceived worth (perhaps causing
retailers to slash prices), the harm here alleged would merely suppress
demand—it is a “distinction between potentially remediable displacement and
unremediable disparagement.”719 Furthermore, alleged harms under this factor
must be particularized to the market for a specific work and its derivatives, not
a speculative and generalized harm to the book market generally.720
Regardless, the claim that CDL devalues the book market defies logic,
history, and common sense. For one, the value of any good is the price that
consumers are willing to pay—no product or resource has an ipso facto monetary
value.721 More to the point, libraries have offered books for free for centuries,
but this has never undermined the public perception of the value of a book.722
Not to mention, the Publishers claim to support this and other forms of free book
dissemination.723 How is it that borrowing an e-book for free from a library does
not cause consumers to “begin to view works as cheap and become
increasingly . . . unwilling to pay fair value for them,” but CDL does?724 The
Publishers claim to have no issue with IA distributing public domain works and
works for which it has the rightsholder’s permission,725 but how is the average
consumer supposed to understand that nuanced legal distinction when all she
sees is a book that can be borrowed (or even downloaded) for free? To be sure,
rightsholders have repeatedly advanced dire predictions regarding the

717. Campbell v. Acuff-Rose Music, Inc. 510 U.S. 569, 592 (1994).
718. Complaint, supra note 156, at 45.
719. Campbell, 510 U.S. at 592; Lewis Galoob Toys, Inc. v. Nintendo of Am., Inc., 780 F. Supp. 1283,
1294 (N.D. Cal. 1991) (“A fair use will frequently suppress demand for a work, but as long as it does so without
supplanting demand, the indirect detrimental effect on the market is not the subject of copyright protection.”).
720. Consumers Union, 724 F.2d at 1051 (“[T]he owner does not even allege injury to any work currently
copyrighted. . . . Th[e alleged harm] clearly does not involve the fourth factor which focuses upon the effect of
the use upon the potential market for or value of the copyrighted work.” (emphasis in original)).
721. Tim Stobierski, Willingness to Pay: What It Is & How to Calculate, HARV. BUS. SCH. (Oct. 20, 2020),
https://online.hbs.edu/blog/post/willingness-to-pay.
722. If anything, libraries make it all the more clear: books are so important and valuable that communities
collectively expend considerable resources to preserve and share them. It is obvious that libraries exist as an
alternative to purchasing the work—in other words, they exist because books cost money and not everyone can
afford access. That books must be returned (lest replacement fees be due) is all the more indication to patrons
that books are valuable resources.
723. Complaint, supra note 156, at 4 (“Publishers have long supported public libraries . . . .”); id. at 17–18
(discussing e-book lending); see also infra note 72525 (supporting free distribution of public domain books and
those for which rightsholders have consented); cf. Nintendo, 780 F. Supp. at 1298 (“Nintendo’s argument . . . is
undermined by its own behavior. . . . If Nintendo believed this [argument], it would not market accessories which
[do the very thing] it feared would lead to the demise of its multibillion dollar share of the video game industry.”).
724. Complaint, supra note 156, at 45.
725. Id. at 35 (“Plaintiffs obviously have no objection to the digitization of public domain titles. Nor do
they object to anyone granting IA a license to put books or journals that they own the rights to on the Website.”).

No. 2]

NATIONAL EMERGENCY LIBRARY

473

catastrophic devaluing of their work throughout history, and yet the wisdom of
time has demonstrated that these fears are unjustified.726
If anything, CDL helps to reaffirm the value of books (and may even
discourage piracy). Patrons obtain only temporary, restricted access to books
and might have to wait their turn to borrow a book, underscoring the fact that
copyrighted books cannot be freely and indiscriminately downloaded. The Open
Library in particular is replete with reminders of the value of books and “what
it takes to produce them,”727 especially on each book’s landing page.728 The very
existence of the Open Library stands for the proposition that books must be
preserved and shared, precisely because of how valuable they are. By instilling
the value of books while simultaneously offering a free means to access them
(that is fair to rightsholders), CDL may even reduce piracy in the aggregate.729
The Publishers also allege harm in the form of interference with their
relationships with consumers, wholesale partners (such as distributors and
libraries), and authors.730 Yet again, none of these alleged harms reflect
supplantation of any particular works. Harm to the Publishers’ brands, goodwill,
or relationships is not appropriately considered under the framework of
copyright.731 The Publishers also make the tenuous argument that IA’s CDL
726. See, e.g., Publishers Aghast at Copyright Ruling, N.Y. TIMES, June 3, 1908, at 7,
https://www.nytimes.com/1908/06/03/archives/publishers-aghast-at-copyright-ruling-officers-of-principal.html
(reporting that publishers, reacting to the Supreme Court’s landmark first-sale decision in Bobbs-Merrill, “which
declared that publishers holding a copyright cannot for that reason fix a set price at which the book must be
sold,” expressed fear that it would be “a terrible blow to the book sellers of the country and to the publishers and
the public”); Warren French, The First Year of the Paperback Revolution, 25 C. ENG. 255, 259 (1964),
https://doi.org/10.2307/373571 (noting that, after fears that paperback books would decimate the book market,
“stores reported that the paperbacks seemed to be spurring rather than interfering with the sales of higher priced
books”); Yoni Appelbaum, Publishers Gave Away 122,951,031 Books During World War II, ATLANTIC (Sept.
10, 2014), https://www.theatlantic.com/business/archive/2014/09/publishers-gave-away-122951031-booksduring-world-war-ii/379893/ (“Some publishers . . . were concerned that, if soldiers became accustomed to sixcent books, it would be impossible to sell two-dollar hardcovers. . . . [H]ow could former soldiers be persuaded
to see books as valuable, when they had grown used to viewing them as disposable?”); id. (discussing publishers’
earlier fears about the introduction of paperback books); Ghose et al., supra note 656, at 3–4 (discussing
publishing industry fears of cannibalization resulting from Amazon comarketing used books alongside new);
Grady, supra note 72 (“[A]ccording to publishers, by setting the price of an ebook at $9.99, Amazon was training
readers to undervalue books. ‘The big concern—and it’s a massive concern—is the $9.99 pricing point,’ David
Young, the CEO of Hachette Book Group USA, told the New Yorker in 2010. ‘If it’s allowed to take hold in the
consumer’s mind that a book is worth ten bucks, to my mind it’s game over for this business.’”); Albanese, supra
note 593 (“It seems that given a choice between a purchase of an e-book for $12.99 or a frictionless lend for
free, the American e-book reader is starting to lean heavily toward free[.] . . . Our new terms are designed to
protect the value of your books during their first format publication.” (statement of John Sargent, CEO of
Macmillan Publishers)).
727. Complaint, supra note 156, at 45.
728. The book’s landing page signals to patrons that it is copyrighted; credits the numerous contributors
responsible for producing the work (the authors, editors, publisher, etc.); provides links to purchase the book,
which reaffirms that books cost money and that there is value in owning them; shows if a book was released in
various editions, reflecting a sustained demand over time; and indicates interest in the book through a possible
waitlist, community interest counters, and a community rating. See supra note 507 (example of Open Library
catalog entry).
729. See supra note 687 (noting how lack of free and temporary access to books can result in more piracy).
730. Complaint, supra note 156, at 45–46.
731. There are other rights of action under state and federal law that are actually suited for such alleged
harms. See, e.g., Inwood Lab’ys, Inc. v. Ives Lab’ys, Inc., 456 U.S. 844, 855 n.14 (1982) (“[T]he [trademark]
infringer deprives the owner of the goodwill which he spent energy, time, and money to obtain.”); Sony
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practices harm and cause loss of community support to libraries themselves, in
turn hurting the Publishers because libraries will lose buying power.732 Not only
is the factual premise faulty, given the many ways CDL complements the role
of libraries (and that more libraries may begin to provide their own CDL services
should the practice become legitimized),733 but the concern also rings hollow in
light of the Publishers’ track record of less-than-congenial dealings with
libraries.734 In any case, like the other purported harms discussed, it does not
reflect particularized market supplantation.
Finally, the Publishers cite the discrete harm of invading their “right to
decide which works will be distributed in which format and at which time.”735
To the extent that this alleges a harm beyond that of displacing future sales
(which is already alleged separately),736 it is not even a market harm, let alone a
harm that is cognizable under copyright law in any sense. Copyright law in this
country typically does not recognize a standalone harm to any moral or natural
right in one’s work,737 demonstrated most obviously by the myriad of
permissible uses that can contravene an author’s express wishes and the
inevitable dedication of every once-copyrighted work to the public domain.738
What’s more, fair use is not foreclosed even for materials that an author has
never published at all.739 All of this demonstrates that, whatever dignitary
interest copyright law implicitly vests in authors, at a certain point, the public
interest in the dissemination of works eclipses the rightsholder’s desire and
limited right to prevent that very dissemination.740
Computer Ent., Inc. v. Connectix Corp., 203 F.3d 596, 608–09 (9th Cir. 2000) (assessing trademark tarnishment
claim); Lantern Press, Inc. v. Am. Publishers Co., 419 F. Supp. 1267, 1273 (E.D.N.Y. 1976) (exploring unfair
competition claim as an alternative to an infringement claim); cf. Fortnightly Corp. v. United Artists Television,
Inc., 392 U.S. 390, 401 n.30 (1968) (“[E]xisting ‘business relationships’ would hardly be preserved by . . .
impos[ing] copyright liability where it has never been acknowledged to exist before.”).
732. Complaint, supra note 156, at 46.
733. See supra note 397 and accompanying text (noting ways in which CDL complements traditional
libraries and the growing buy-in from the library community more broadly).
734. Emanuel, supra note 92.
735. Complaint, supra note 156, at 46.
736. See supra notes 345–46 and accompanying text (discussing marketing strategy of withholding work
from the market, which could bear upon the question of supplantation).
737. There is one narrow (and relatively modern) exception with respect to works of art, but it has no
application to books. See supra note 362 (discussing moral rights under U.S. copyright law).
738. If copyright law was actually concerned with an author’s dignitary or moral rights, it wouldn’t
expressly condone criticism (as well as a host of other uses that directly contravene the wishes of authors) under
the doctrine of fair use, nor would it completely dissolve all copyright protections after a set period of time. As
for the latter, if one counters that the rights don’t disappear until after the author is deceased, it must be
remembered that this was not always the case (e.g., former vastly shorter copyright term lengths and onerous
formalities that were easy to mess up, thereby forfeiting protection), and, that counterargument would suggest
that copyright protections should cease contemporaneously with an author’s death. See García & McCrary, supra
note 169, at 362 (“Once a work reaches the end of its copyrighted life and enters the public domain, anyone may
use it for any purpose.”).
739. 17 U.S.C. § 107 (“The fact that a work is unpublished shall not itself bar a finding of fair use if such
finding is made upon consideration of all the above factors.”).
740. See, e.g., Swatch Grp. Mgmt. Servs. Ltd. v. Bloomberg L.P., 756 F.3d 73, 92 (2d Cir. 2014) (“At
most, Bloomberg’s use had the effect of depriving Swatch Group of the ability to know and control precisely
who heard the call. But whatever cognizable interest Swatch Group has in maintaining that ability, it merits little
weight here.”); cf. Authors Guild v. Google, Inc., 804 F.3d 202, 213 (2d Cir. 2015) (“[Fair use helps] define the
boundary limit of the original author’s exclusive rights in order to best serve the overall objectives of the
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Additional Benefits

CDL also has the potential to result in a net benefit to rightsholders. As
discussed, CDL could be the catalyst for one or more purchases of a particular
book that would not have transpired if it was never borrowed.741 But instances
in which a person reads a book for free but doesn’t go on to purchase the book
may nonetheless stimulate additional income for the publisher or author.742
Perhaps the reader discovers a new favorite author and goes on to buy
subsequent releases.743 Perhaps the reader writes a review or recommends the
book to others. Perhaps she contributes to a growing fandom that spurs a film
adaptation.744 Perhaps she donates to the author, attends an event with the author,
or purchases merchandise related to the book.745 There are also dividends that,
while more attenuated, nonetheless may accrue to the publisher. Maybe reading
that book helps foster the person’s love of reading, in turn leading to more
purchases of the publisher’s books over her lifetime.746 Maybe it inspires her to
write what becomes the publisher’s next best seller,747 or to become a writer in
the first place.748 Maybe she accesses the work while researching for a book she
eventually writes for that publisher. While all of these scenarios could be
dismissed as speculative, butterfly-effect-type musings, consider a world in
which free libraries did not exist. It is hard to deny that literacy rates would be
copyright law to expand public learning while protecting the incentives of authors to create for the public
good.”).
741. See supra notes 679–81 and accompanying text.
742. Cf. Kelly v. Arriba Soft Corp., 336 F.3d 811, 821 (9th Cir. 2003) (considering that the unauthorized
use would promote rather than undermine the copyright holder’s market for the good); Maxtone-Graham v.
Burtchaell, 803 F.2d 1253, 1264 (2d Cir. 1986) (noting that the use “might stimulate further interest in” the
original).
743. See Krysta, supra note 466 (recognizing that libraries “introduce people to authors and books they
might not have tried on their own” and “introduce people to books and authors they later purchase”); Masnick,
supra note 562 (“[A]t talks, he asks how many people in the audience found their favorite author because
someone lent them a book vs. going into a book store and buying it. And only 5 to 10% of people found their
favorite authors first by buying the books.”); Andrew Albanese, Survey Says Library Users Are Your Best
Customers, PUBLISHERS WKLY. (Oct. 28, 2011), https://www.publishersweekly.com/pw/by-topic/industrynews/publishing-and-marketing/article/49316-survey-says-library-users-are-your-best-customers.html (“Our
data show that over 50% of all library users report purchasing books by an author they were introduced to in the
library[.]” (statement of Rebecca Miller, executive editor of Library Journal)).
744. Stefanie Cohen, A Surprise Hit Spawns a Movie Deal, WALL STREET J. (July 19, 2012, 6:23 PM),
https://www.wsj.com/articles/SB10001424052702303933704577533281470058056 (noting how a breakout hit
for an unknown author spawned an incredibly lucrative movie deal).
745. See, e.g., Shayla Raquel, 31 Ways to Support Authors in a Month, SHAYLA RAQUEL: BLOG (Dec. 28,
2017), https://shaylaraquel.com/blog/howtosupportauthors; Claire Bradshaw, What Is Patreon and How Can
Indie Authors Use It?, WRITER’S EDIT, https://writersedit.com/self-publishing/what-is-patreon-and-how-canindie-authors-use-it/ (last visited Oct. 7, 2021) (“[Online donation platforms] can be used to supplement writing
income . . . [and] demonstrate that readers can be willing to support authors in other ways than simply purchasing
their books.”).
746. Krysta, supra note 466.
747. See, e.g., Anna Menta, ‘Fifty Shades’ E.L. James Still Profiting from ‘Twilight’ Fan Fiction with
Christian Grey Book, NEWSWEEK (Oct. 17, 2017, 5:22 PM), https://www.newsweek.com/el-james-fifty-shadestwilight-fanfiction-681855 (demonstrating that books which turn out to be major commercial successes can be
heavily inspired by other works).
748. See, e.g., Brendan Dowling, I Graduated from the Library: An Interview with Ray Bradbury, PUB.
LIBR. ASS’N. (May 20, 2013), http://publiclibrariesonline.org/2013/05/i-graduated-from-the-library-aninterview-with-ray-bradbury (documenting how Bradbury’s inspiration to become a writer stemmed from
libraries).
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lower,749 fewer people would develop a habit of reading for pleasure,750 fewer
people would become writers,751 fewer books would be written,752 and those
written would be less informed and less inspired.753 The publishing industry (and
society more broadly) would no doubt be poorer for it.
f.

Summary

Much of the discussion of market harm remains speculative, which is the
best that can be done in attempting to predict, as factor four requires, the effect
of CDL if it were to become widespread. (It remains to be seen whether the
Publishers will be able to demonstrate any actual harm, especially given the
unprecedented strength of the publishing industry.) The point is, the arguments
raised by the Publishers for why widespread CDL practices would be
devastating to the publishing industry, themselves speculative, can easily be
countered by plausible outcomes that are sufficiently grounded in logic and fact.
What’s more, the onus may be on the Publishers to demonstrate a reasonable
likelihood of meaningful future harm, especially because the use is not
commercial in nature.754
History has shown that free access to books does not undermine a healthy
publishing industry. At the very least, it’s far from clear whether the overall
financial effect of book lending on publishers is a net positive or net negative.755
While there is plenty of reason to suspect the overall effect is positive from a
financial perspective, it doesn’t quite matter. As a society, we’ve embraced
library lending as integral to the preservation and dissemination of knowledge.
This is a proper consideration under factor four, which “requires a balancing of
the benefit the public will derive if the use is permitted and the personal gain the
749. Library Stat of the Week #4: Around the World, Having More Public Libraries Tends to Be Associated
with Higher Literacy Rates, LIBR. POL’Y & ADVOC. BLOG (Feb. 6, 2020), https://blogs.ifla.org/lpa/2020/02/06/
library-stat-of-the-week-4-around-the-world-having-more-public-libraries-tends-to-be-associated-with-higherliteracy-rates/.
750. See IFLA Statement on Controlled Digital Lending, supra note 232 (“Lending also helps build the
readers, researchers, and writers of the future, contributing to innovation and creativity.”).
751. See supra notes 748 and 750.
752. Having fewer writers obviously reduces the overall ceiling of potential creative output, but less
competition could also reduce the incentive to produce additional works because each is likely to be more
lucrative on average. Cf. Raymond S. Ray et al., Does Copyright Law Promote Creativity? An Empirical
Analysis of Copyright’s Bounty, 62 VAND. L. REV. 1667, 1673 (2019) (“Laws that reduce or otherwise limit
copyright protection are actually more likely to increase the number of new works.”).
753. See Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 477–78 (1984) (Blackmun, J.,
dissenting) (“When the scholar forgoes the use of a prior work, not only does his own work suffer, but the public
is deprived of his contribution to knowledge.”); cf. Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 575
(1994) (“In truth, in literature, in science and in art, there are, and can be, few, if any, things, which in an abstract
sense, are strictly new and original throughout. Every book in literature, science and art, borrows, and must
necessarily borrow, and use much which was well known and used before.” (quoting Emerson v. Davies, 8 F.
Cas. 615, 619 (C.C.D. Mass. 1845) (Story, J.)) (alteration reverted)); Princeton Univ. Press v. Mich. Document
Servs., 99 F.3d 1381, 1399 (6th Cir. 1996) (Ryan, J., dissenting) (“For progress in ‘Science and useful Arts’ to
occur, others must be permitted to build upon and refer to the creations of prior thinkers.”).
754. See Sony, 464 U.S. at 451 (“[F]or a noncommercial purpose, the likelihood [of harm] must be
demonstrated.”); Authors Guild, Inc. v. HathiTrust, 755 F.3d 87, 96 (2d Cir. 2014) (“To defeat a claim of fair
use, the copyright holder must point to market harm that results because the secondary use serves as a substitute
for the original work.”).
755. See generally Krysta, supra note 466 (discussing ways in which libraries benefit publishers).
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copyright owner will receive if the use is denied.”756 Even if library lending (or
now CDL) places a burden on copyright owners, history has shown that it is not
a material impediment to a vibrant publishing ecosystem. Even if it is a burden,
it is one we are willing to impose.757 Copyright is a grant given to private parties
by society, and society is only willing to give that grant if library lending is part
of the bargain.758
In light of these considerations, the market effect factor could very well
weigh in favor of CDL, but, at worst, it should be considered neutral.
5.

Balancing the Factors

Factor one strongly weighs in favor of fair use, while the remaining three
factors should be considered at least neutral. Weighing these together, even if
factors two through four are found to weigh somewhat against fair use, the
overwhelming public benefit and historic pedigree of library lending should be
sufficient to sustain a finding of fair use for CDL.
The thrust of Second Circuit (and Supreme Court) fair use cases in recent
years supports this outcome. Both Google and HathiTrust embrace the general
practice of digitizing books en masse to better preserve and broaden access to
the public.759 That said, an important distinguishing factor is that CDL provides
access to entire works, a situation that was subsequently presented and
disfavored in ReDigi.760 However, unlike ReDigi, the reproductions involved
with CDL are far from perfect substitutes for the copyright owners’ products (in
terms of quality, functionality, sale vs. loan, etc.), and there is a much lower
chance of unfair exploitation.761 Moreover, while popular music often has
lasting commercial value over many years, most books have captured the bulk

756. Bill Graham Archives v. Dorling Kindersley Ltd., 448 F.3d 605, 613 (2d Cir. 2006). See also Google
LLC v. Oracle Am., Inc., 141 S. Ct. 1183, 1206 (2021) (“Further, we must take into account the public benefits
the copying will likely produce. Are those benefits, for example, related to copyright’s concern for the creative
production of new expression? Are they comparatively important, or unimportant, when compared with dollar
amounts likely lost (taking into account as well the nature of the source of the loss)?”).
757. Cf. Cambridge Univ. Press v. Patton, 769 F.3d 1232, 1257 (11th Cir. 2014) (“In a sense, the grant to
an author of copyright in a work is predicated upon a reciprocal grant to the public by the work’s author of an
implied license for fair use of the work.”).
758. Id.
759. See supra Section III.B.1.
760. See supra Section III.B.2.
761. See supra Section III.B.2. The ReDigi court expressed concern that the technical limitations of
ReDigi’s software meant that it could not guarantee that a reseller did not retain copies of the songs she was
purporting to part with. Relatedly, there may have been concern over the provenance of some of the copies that
would be offered for sale. As opposed to an untold number of faceless resellers that would supply the ReDigi
marketplace, for CDL, the locus of trust regarding provenance and unfair duplication (getting greater
simultaneous use than paid for) largely rests upon well-known and respected nonprofit organizations.
Furthermore, the files distributed through ReDigi were unencumbered by technical restrictions that would limit
further proliferation of the files, whereas CDL books are lent with robust DRM mechanisms. Not to mention,
because of their inherent flaws, CDL books present less of a concern for subsequent unfair exploitation by bad
actors—not only are they less appealing to redistribute, they are easily identifiable as reproductions to any casual
observer and, given the idiosyncratic nature of photography, they can fairly easily be traced back to the source
(i.e., the CDL provider the copy was purloined from), whereas the digital music files involved in ReDigi are
indistinguishable and untraceable.
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of their commercial value within the first few years.762 To be sure, unlike the
songs in ReDigi, many of the works offered through CDL are not sold by the
copyright owners in digital form (if at all).763
Furthermore, CDL is squarely nonprofit, rather than commercial, and the
ends served by it are far more faithful to the constitutional mandate of copyright
“to Promote the Progress of Science and useful Arts” than are those served by
digital music resales.764 Because of these distinctions, factors one and four,
generally the most important in fair use analyses, come out much stronger for
CDL.765 Finally, Texaco (and related consumption-shifting cases) suggests that
a practice which generates reproductions that serve to more effectively make use
of a legitimately owned copy, so long as it is not merely a tactic to avoid
purchasing additional copies, is likely to be fair.766 The ReDigi court, in fact,
reaffirmed this perspective.767 In sum, a court need not venture into any
uncharted territory to declare CDL a fair use—it is fair both in principle and in
light of precedent.
E.

The National Emergency Library

There is an inherent implication that the Publishers believe the case against
the National Emergency Library is stronger than against CDL generally,
otherwise the challenge to CDL likely would have been brought years ago.768

762. Heald, supra note 481, at 841 (“Publishers seem unwilling to sell their books on Amazon for more
than a few years after their initial publication.”).
763. Id. at 831 (“[T]he eBook market for older copyrighted books is shockingly anemic.”). The music
resold in ReDigi was, by definition, actively for sale by the copyright owners in the exact same digital form.
764. U.S. CONST., art. I, § 8, cl. 8. As the drafters of the CDL White Paper have pointed out, even the
studies commissioned by Congress, which concluded that digital first sale was unwise as a general matter, noted
that libraries may require special consideration. HANSEN & COURTNEY, supra note 116, at 10.
765. With respect to the fourth factor, an argument can be made that CDL, to the extent that it provides
access to content for free, has more potential to affect the market than in ReDigi. This is unsound for a number
of reasons. For one, ReDigi sold copies that were indistinguishable from the originals and able to be kept
indefinitely. In other words, the potential consumer base for ReDigi could have almost completely overlapped
with that of the rightsholders. (It can be assumed that some consumers, driven by factors such as convenience
and loyalty, would have continued to support the rightsholders even if they were aware of ReDigi and its lower
prices.) With CDL, the fact that the books are merely lent and are of inferior quality means the market already
diverges considerably from the rightsholders’ existing markets. Additionally, the digital content in ReDigi was
in a format that most consumers prefer for music—by contrast, print is by far the consistently preferred format
for books. Most of all, the price point of free should not matter because books are presently accessible in largely
the same manner (but in far better quality) through licensed e-book lending sponsored by traditional libraries.
766. See supra Section III.B.3.
767. See supra note 405 and accompanying text.
768. Proponents for CDL suggest the lack of legal challenge in all this time indicates a tacit acceptance of
the legitimacy of the concept. HANSEN & COURTNEY, supra note 116, at 10–11. Moreover, publishers and related
trade groups have been against the concept of CDL for years, and large corporate publishers do not necessarily
seem shy about litigation when the financial motivation is there. See, e.g., Nick Statt, Major Book Publishers
Sue Amazon’s Audible over New Speech-to-Text Feature, VERGE (Aug. 23, 2019, 1:58 PM),
https://www.theverge.com/2019/8/23/20830057/amazon-audible-speech-to-text-feature-lawsuit-major-bookpublishers. According to the Publishers’ complaint, “in 2018, HarperCollins put IA on express written notice
that its actions in connection with Open Library with respect to HarperCollins’ titles were infringing and not
justified under its various manufactured defenses.” Complaint, supra note 156, at 23. If that is so, why didn’t
HarperCollins or any other publisher bring a suit earlier? (Note that the other just-cited lawsuit from 2019 was
filed a mere month after the practice at issue was introduced!)
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Some, but not all, commentators seem to agree.769 But if that’s the case, it is
curious why CDL was even included at all. Maybe it was simply a matter of
expedience: hitting two birds with one stone. But if so, the legal stakes for
challenging CDL—and losing—should be the same as if it were brought
independently.770 Perhaps the Publishers hope the joining of the issues will
muddle, favorably for them, the legal analyses of what are actually two discrete
issues. Maybe they believe the National Emergency Library was so egregious as
to help cast CDL in a negative light as well, by mere association. Or perhaps it
was merely one of optics—since suing libraries surely cannot make for great
publicity,771 the calculus could be different if there’s a more justifiable basis to
decry “piracy” and the opportunistic exploitation of authors who are already
struggling as a result of the pandemic.772 (They certainly try to paint this
picture.)773
Whatever the case may be, make no mistake: the National Emergency
Library was a marked departure from the tenets of CDL. But, while it is not to
be mischaracterized as an instance of CDL, it does share many of the same
characteristics, and thus the foregoing fair use analysis of CDL will be relevant.
For example, the National Emergency Library employed the exact same
platform as the Open Library; the only difference was the suspension of wait
lists, i.e., the “owned to loaned” restriction.774 Because the circumstances
769. Schwabach, supra note 204, at 213–14; Gesmer, supra note 512; Lee, supra note 231 (“Experts have
told Ars that the CDL concept has a better chance of winning approval from the courts than the ‘emergency
library’ idea with unlimited downloads.”). But see Mike Masnick, Publishers and Authors Misguided Freakout
over Internet Archive’s Decision to Enable More Digital Book Checkouts During a Pandemic, TECHDIRT (Mar.
31, 2020, 11:00 AM), https://www.techdirt.com/articles/20200330/18125844202/publishers-authorsmisguided-freakout-over-internet-archives-decision-to-enable-more-digital-book-checkouts-duringpandemic.shtml (calling accusations of piracy “false”); Brian L. Frye, All Your Books Are Belong to Us, JURIST
(Apr. 11, 2020, 6:21 PM), https://www.jurist.org/commentary/2020/04/brian-frye-emergency-library/ (“[The
Authors Guild’s] complaint is pure landlordism”); Cory Doctorow (@doctorow), TWITTER (Apr. 9, 2020, 4:20
PM), https://twitter.com/doctorow/status/1248360195618516992 (explaining the National Emergency Library
in a favorable light).
770. In other words, the Publishers may have been reluctant to bring the suit earlier (with CDL only)
because they perceived the risk of an adverse ruling as too high in relation to the cost, which is sure to be an
expansion of CDL services among more libraries.
771. Music-royalty collective ASCAP’s failed attempt to shake down the Girl Scouts (another cherished
institution) for payment in conjunction with singing its copyrighted songs around campfires serves as a lesson
that it isn’t always wise to zealously pursue copyright infringement claims that might have merit in a court of
law but not the court of public opinion. Elisabeth Bumiller, Ascap Asks Royalties from Girl Scouts, and Regrets
It, N.Y. TIMES (Dec. 17, 1996), https://www.nytimes.com/1996/12/17/nyregion/ascap-asks-royalties-from-girlscouts-and-regrets-it.html (“It was, in fact, a public relations debacle: the story of how a New York and
Hollywood bully that chases after music royalties for its songwriters wanted to beat up on millions of innocent
girls. The Wall Street Journal ran a front-page article under the headline ‘The Birds May Sing, but Campers
Can’t Unless They Pay Up.’ Television stations around the country broadcast pictures of Girl Scouts dancing
the Macarena in silence.”).
772. Most publications initially reporting on the lawsuit focused on the National Emergency Library
instead of CDL, so their strategy may have worked to some degree. See also Frye, supra note 186, at 237 (“For
example, copyright owners often characterize copyright infringement—or really, any unauthorized use, whether
or not actually infringing—as ‘theft.’ As a rhetorical move, it makes perfect sense. People understand the concept
of theft and believe it is wrong. If copyright infringement is theft, then by extension, it must be wrong as well.”).
773. Complaint, supra note 156, at 5 (“IA’s blatant, willful infringement is all the more egregious for its
timing, which comes at the very moment that many authors, publishers, and independent bookstores, not to
mention libraries, are both struggling to survive amidst economic uncertainty and planning deliberatively for
future, changing markets.”).
774. Freeland, supra note 132.
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surrounding the National Emergency Library were extraordinary, however, it’s
not necessarily true that the case is any weaker for IA.775 In fact, it could very
well be stronger. After all, “the determination of fair use is an open-ended and
context-sensitive inquiry.”776
A historical anecdote provides an instructive place to start. In the midst of
the Second World War, members of the publishing industry came together to
form the Council on Books in Wartime.777 Aimed at assisting the war effort, the
group proposed to produce, as quickly and cheaply as possible, millions of
paperback books to be sold to the Army (more or less at cost) for distribution to
troops stationed all around the world.778 Some publishers predictably balked
when first presented with a proposal that “asked [them] to donate the rights to
some of their most valuable property,” but the proponents’ appeals to patriotism
and predictions of net-positive market effects prevailed over fears that the copies
might flood the post-war book market or train the men to undervalue books as
future consumers.779 Though designed primarily to strengthen morale through
leisure activity, the efforts were “aimed not merely to entertain, but also to
educate and inspire.”780 Soldiers’ appetites for these books turned out to be
insatiable, and they proved to be a vital form of escape from the grisly realities
of war.781 In the end, approximately 123 million copies were given away for
free, with “both [the author and the publisher] passing up enormous sums by
allowing their book to be distributed as an Armed Services Edition.”782
The program, as one commentator described it, “serve[s] as an example of
creative co-existence between private ownership and public interest at a time of
national emergency which found the book industry prepared to fill unselfishly a
sudden need.”783 This statement would sound strikingly familiar if not for the
“unselfish book industry” part. Indeed, that episode is remarkably similar to the
National Emergency Library in nearly every respect, the notable exception being
the cooperation of rightsholders. To wit: a national emergency was ongoing, the
program was devised by entities uniquely situated to respond to a sudden need,
books were shared for free en masse, the beneficiaries of these books were in
need of educational resources and escape during intensely trying and isolating
circumstances, these readers would have been largely unable to access books if
not for the program, many of the titles were in print and active best-sellers, book
sales continued alongside (and despite) the program, the copies made were
predominately ephemeral in nature, many industry players feared market harm,

775. See Letter from Copyright Office, supra note 149, at 20 (“Any analysis would need to take into
account that the Internet Archive suspended its waitlists during a time of international crisis.”).
776. Blanch v. Koons, 467 F.3d 244, 251 (2d Cir. 2006).
777. Appelbaum, supra note 726.
778. Id.
779. Id.
780. Id.
781. Id.
782. Id.
783. FRANK L. SCHICK, THE PAPERBOUND BOOK IN AMERICA 69 (1958), https://hdl.handle.net/2027/
mdp.39015011731331.
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and, above all, the publishing industry ultimately boomed more than ever after
the program concluded.784
Just as much as this historical example demonstrates the immense social
utility and minimal (or nonexistent) market harm of a widescale-butcircumscribed book dissemination during a national emergency, the following
will explain how the fair use doctrine can be seen to accommodate what was a
largely similar initiative, under circumstances in which the buy-in of
rightsholders was unfortunately unattainable.
1.

Factor One: Purpose and Character

As discussed, the four factors of a fair use analysis are not exclusive,
though it is rare to explicitly see any other factors discussed under their own
heading.785 Rather, the flexibility and generality of the high-level factors
typically suffice to cover the more specific considerations that might be
contemplated.786 So, while one observer mused that a court might take the
pandemic into account as a sui generis fifth factor,787 those circumstances are
the foundation for the purpose and character of the National Emergency Library
and thus logically fit within this factor.
The exigencies of the pandemic were thrust upon the world with little time
to prepare before the full gravity of the situation became apparent.788 The timing
was particularly challenging in the educational realm—schools that are
structured around in-person learning had to quickly shift to a completely virtual
format.789 Libraries around the country closed, indefinitely severing a vital
lifeline that provides many people, especially those with limited resources,
access to knowledge and information needed to conduct their studies (and even
go about their daily lives).790 The need for students across the country and the
world to access materials crucial to their education posed an especially pressing
quandary.791 With millions of books already digitized and the necessary
architecture to grant widespread but restricted access, IA was uniquely
positioned to meet an incredible need that exploded overnight.792

784. See id. at 69–73 (detailing the efforts of the Council on Books in Wartime); Appelbaum, supra note
726 (same); see infra Sections III.E.1–4 (discussing the specific nature of the National Emergency Library).
785. But see, e.g., Field v. Google Inc., 412 F. Supp. 2d 1106, 1122 (D. Nev. 2006) (assessing additional
“good faith” factor).
786. See Cambridge Univ. Press v. Patton, 769 F.3d 1232, 1259 (11th Cir. 2014) (“[T]he fair use inquiry
is a flexible one.”).
787. Gesmer, supra note 512.
788. ALA Executive Board Recommends Closing Libraries to Public, supra note 137.
789. Freeland, supra note 132.
790. ALA Executive Board Recommends Closing Libraries to Public, supra note 137; Katie Lobosco,
Libraries are Getting $200 Million in Stimulus Funds. Here’s Why, CNN (Mar. 13, 2021, 8:00AM),
https://www.cnn.com/2021/03/13/politics/libraries-covid-relief-funding/index.html. Aside from books and
other physical media, access to the internet is now a core offering of today’s libraries; this was brought to bear
especially during the pandemic, when “libraries stepped up to help people video conference with their doctors,
interview for jobs, go to school, teach, file their taxes, and now register for the vaccine.” Id.
791. Freeland, supra note 132.
792. Id.
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As discussed at length, IA typically adheres to a one-to-one “owned to
loaned” ratio as prescribed by the CDL concept. However, it quickly became
clear that this volume would be woefully inadequate to reasonably service even
a sliver of affected students and researchers.793 In the face of a national
emergency, IA lifted the concurrent borrowing caps, no longer constraining
itself to the number of physical copies of the work it held and allowing an
essentially unlimited number of patrons to simultaneously borrow a given
work.794 IA justified this in two main ways: first, the vast and dire need for access
to books across the country; second, the loss of access to an untold number of
physical books inside of libraries and educational institutions that would
otherwise be available for use.795
In terms of public benefit, the dividends are clear. Those inherent to CDL
are equally applicable to the National Emergency Library—and many should
apply with even greater force.796 For instance, under normal circumstances, IA’s
lending practices further socially beneficial purposes to the extent that they are
consistent with a number of the statutory exceptions that reflect Congress’s
policy goals, such as library lending and duplication, preservation, and remote
learning.797 These all remained just as true, but, more pronounced than ever, the
National Emergency Library served a sudden and acute need stemming from
widespread suspension of normal library services and the remote learning efforts
that exploded across the world virtually overnight.798
Similarly, researchers were shut out from vitally important materials that
would have otherwise been at their disposal in their labs, offices, and libraries.799
More than ever, the words of Lord Ellenborough should ring true: “[W]hile I
shall think myself bound to secure every man in the enjoyment of his copy-right,
one must not put manacles upon science.”800 The singular information-access
conundrums presented by the pandemic cannot be overstated. Indeed, the
Copyright Office, in analyzing the National Emergency Library’s case for fair
use, duly acknowledged, “There is undoubtedly a strong public interest in
ensuring continued access to educational materials in this unprecedented time,
which could weigh in favor of fair use.”801
Critics attack IA for essentially acting rogue, i.e., without any sort of legal
authorization, in assuming “emergency powers” to appropriate the intellectual

793. Id.
794. Id.
795. Id.
796. See supra Section III.D.1.i.
797. See supra note 377.
798. Letter from Copyright Office, supra note 149, at 21–22 (recognizing “serious challenges to teachers
and students thrust into a distance-learning environment with little to no preparation”).
799. Chris Freeland, Impacts of the Temporary National Emergency Library and Controlled Digital
Lending, INTERNET ARCHIVE: BLOG (June 11, 2021), http://blog.archive.org/2020/06/11/impacts-of-thetemporary-national-emergency-library/; Kit Walsh, Medical Device Repair Again Threatened with Copyright
Claims, ELECTRONIC FRONTIER FOUND. (June 11, 2020), https://www.eff.org/deeplinks/2020/06/medicaldevice-repair-again-threatened-copyright-claims.
800. Authors Guild v. Google, Inc., 804 F.3d 202, 212 (2d Cir. 2015) (quoting Cary v. Kearsley, 170 Eng.
Rep. 679, 681, 4 Esp. 168, 170 (1802)).
801. Letter from Copyright Office, supra note 149, at 21.
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property of the Publishers.802 (More accurately, they conjured images of
struggling writers for greater sympathy.)803 They decried IA’s actions as
“illegal.”804 One commentator smugly pointed out that there is no “pandemic
exception” to copyright law.805 Of course there isn’t—and we can be grateful
there isn’t a general need for one. In any case, arguments of this nature are
disingenuous: every single case in which a court found fair use is necessarily a
circumstance for which copyright law provided no express exception and the
unauthorized use had been denounced by some as illegal. In each of those cases,
it wasn’t. Indeed, copyright law has no “rap-parody exception,”806 no “bawdyBarbie-doll-art exception,”807 no “search-engine-thumbnail exception,”808 no
“home-TV-recording exception,”809 and not even a “mass-book-digitization
exception.”810 What it does have is a mandate for courts to temper the strictures
of the copyright monopoly when the interests of society would be better served
by the unauthorized use.811
The very existence of the fair use doctrine invites—arguably even
challenges—individual members of society to use copyrighted material, without
authorization, for the betterment of society as a whole.812 Considering that fair
use is perfectly legitimate and encouraged, and the line between infringement
and fair use defies definitive demarcation prior to judicial determination,813 it is
merely a deceptive rhetorical tactic and distraction to paint IA as opportunistic
marauders acting without legal authorization. The legality of a novel

802. See, e.g., Complaint, supra note 156, at 43 (“This so-called ‘National Emergency Library’ was
tantamount to asserting an emergency copyright act unilaterally and by private action . . . . [N]o one anointed IA
to address the educational needs of the nation . . . .”); Kupferschmid, supra note 147 (decrying IA for
“unilaterally granting itself ‘emergency’ powers”); Letter from Copyright Office, supra note 149, at 22 (“It
seems it would have been beneficial for the Internet Archive to engage with writers and publishers prior to
launching the National Emergency Library to discuss the contemplated parameters for the project and determine
their willingness to participate.”).
803. See, e.g., Complaint, supra note 156, passim; Internet Archive’s National Emergency Library Harms
Authors, supra note 144; Comment from AAP President and CEO Maria Pallante on the Internet Archive’s
“National Emergency Library,” supra note 145.
804. See, e.g., supra note 773; Internet Archive’s National Emergency Library Harms Authors, supra note
144.
805. Schwabach, supra note 204, at 194.
806. Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569 (1994).
807. Mattel, Inc. v. Walking Mountain Prods., 353 F.3d 792 (9th Cir. 2003).
808. Kelly v. Arriba Soft Corp., 336 F.3d 811 (9th Cir. 2003).
809. Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417 (1984).
810. Authors Guild, Inc. v. HathiTrust, 755 F.3d 87 (2d Cir. 2014); Authors Guild v. Google, Inc., 804
F.3d 202 (2d Cir. 2015).
811. See supra note 60 and text accompanying note 55.
812. Lenz v. Universal Music Corp., 815 F.3d 1145, 1151 (9th Cir. 2016) (“Fair use is not just excused by
the law, it is wholly authorized by the law.”); Perfect 10, Inc. v. Amazon.com, Inc., 508 F.3d 1146, 1163 (9th
Cir. 2007) (“[Fair use] encourages and allows the development of new ideas that build on earlier ones, thus
providing a necessary counterbalance to the copyright law’s goal of protecting creators’ work product.”);
Teleprompter Corp. v. Columbia Broad. Sys., Inc., 415 U.S. 394, 399 n.2 (1974) (“The fundamental is that ‘use’
is not the same thing as ‘infringement,’ [and] that use short of infringement is to be encouraged.” (quoting B.
KAPLAN, AN UNHURRIED VIEW OF COPYRIGHT 57 (1967)).
813. See Google LLC v. Oracle Am., Inc., 141 S. Ct. 1183, 1199 (2021) (recognizing that “‘fair use’ is a
legal question for judges to decide”).
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unauthorized use is necessarily determined by post hoc assessment.814 There is
no mechanism to definitively inquire ex ante whether a proposed unauthorized
use is infringing.815 In other words, the law requires an unauthorized user to act
first, deal with questions later.816
Even if it were possible, it would not have been practical for IA to seek
“permission” before launching the National Emergency Library—nor would it
have been necessary if the use was fair. Sure, IA could have attempted to seek
permission from every rightsholder represented in its collection, but such an
endeavor would have been nearly impossible in practice—certainly with respect
to responding to the urgency of the situation.817 As this lawsuit shows,
permission was unlikely to be granted by the Publishers in any case.818 More to
the point, if a particular use is fair, permission from the rightsholder need not be
sought (and express disapproval of the rightsholder is irrelevant).819 This is
exactly the point of the fair use doctrine—if a user had sought and obtained
permission from rightsholders, she would not need to invoke the fair use
doctrine, because, by definition, there would be no infringement.820 But
determining whether a use is fair is ultimately the province of the courts,821 and,
even under normal circumstances, a judicial determination of the legality of this
particular practice would likely come well after the effects of the exigency for

814. See Cambridge Univ. Press v. Patton, 769 F.3d 1232, 1258 (11th Cir. 2014) (“Ideally, a copyright
holder will sell his or her works to buyers who pay the price that the market will bear and will routinely tolerate
secondary uses which do not adversely impact that market. However, in the event of a disagreement, the
copyright holder can file an infringement suit and the secondary user may invoke the fair use defense. In so
doing, the parties essentially turn to a court to make a determination for them as to the appropriate boundaries
of the secondary user’s implied license.”).
815. A party hoping to rely on fair use cannot ask the courts to weigh in before acting. See Ass’n of Car
Wash Owners Inc. v. City of New York, 911 F.3d 74, 85 (2d Cir. 2018) (“The oldest and most consistent thread
in the federal law of justiciability is that the federal courts will not give advisory opinions. This means that
federal courts may not give an opinion advising what the law would be upon a hypothetical state of facts.”
(cleaned up and citations omitted)). She could fare no better with the Copyright Office: even in responding to a
congressman’s inquiry regarding the legality of the National Emergency Library, the Office declined to adopt a
position. See Letter from Copyright Office, supra note 149, at 22 (concluding with no position as to whether the
use is fair).
816. Thus, the Publishers merely point out that IA has done what the law requires. See Complaint, supra
note 156, at 35 (“IA is a leader and organizer of a larger proselytizing movement of academics and activists
seeking to find a way to justify a ‘scan first, figure out the details later’ approach to the mass digitization of
copyrighted books.”).
817. See Gordon, supra note 360, at 1644 (“The cost in time and money of obtaining consent can be high,
both in absolute terms (i.e., constituting a drain on resources) and in relative terms (i.e., high enough to
discourage the creation of new works or socially desirable dissemination).”); cf. Kirtsaeng v. John Wiley & Sons,
Inc., 568 U.S. 519, 541 (2013) (“How, the American Library Association asks, are the libraries to obtain
permission to distribute these millions of books? . . . [E]ven where [contact information] can be found, the costs
of finding [it], contacting owners, and negotiating may be high indeed. Are the libraries to stop circulating or
distributing or displaying the millions of books in their collections . . . ?”).
818. This is especially considering the Publishers have decided to press on with this lawsuit, despite the
National Emergency Library’s long ago closure.
819. Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 585 n.18 (1994).
820. However, where there is a disagreement over what permission was granted and what the purported
infringer actually did, the line can blur between infringement and breach of contract; that is beyond the scope of
this article.
821. See supra note 815.
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which the practice was aimed to address were felt.822 Legislative intervention
was similarly not something IA could reasonably expect to wait for.823 In short,
if IA was to act to mitigate this particular and urgent harm precipitated by the
pandemic—and again, it was uniquely situated to do so—it had little choice but
to simply go ahead and do it.
Were IA’s actions so flagrantly wrong and unprecedented? Was its “use”
so obviously unfair? I would argue no. Again, the line between fair use and
infringement is unknown until settled in court. But while every fair use case
must be determined on its own facts, past decisions provide a good amount of
guidance as to the contours of unauthorized uses that are considered fair.824 That
said, the absence of a decision on point does not necessarily offer any insight
into whether the practice is fair or not. It could be that the practice is truly novel
or unprecedented,825 that the practice is so obviously unfair as to never have been
attempted (or the defense never raised if litigated), or that the practice is so
obviously fair as to never be challenged.826 Luckily for humanity, there does not
appear to be any earlier case in which a catastrophic health crisis prompted a
response that was alleged to have widely infringed upon copyrights.827 Thus,
822. Like the immediate fate of physical libraries—indeed, the impetus for IA’s “use” in the first place—
courts physically closed and suspended many of their functions in response to the pandemic. See Pandemic
Disrupts Justice System, Courts, AM. BAR ASS’N (Mar. 16, 2020), https://www.americanbar.org/news/abanews/
aba-news-archives/2020/03/coronavirus-affecting-justice-system. But, again, IA would have had to take some
action without permission in order to provoke the ire of rightsholders and thus prompt a controversy sufficient
to invoke the jurisdiction of the federal courts. See supra note 815 (noting that federal courts are precluded from
issuing advisory opinions).
823. See Congress 2020: Late and Inadequate COVID-19 Relief, NAT’L EDUC. ASS’N (Dec. 21, 2020),
https://educationvotes.nea.org/2020/12/21/congress-2020-late-and-inadequate-covid-19-relief (arguing that
Congress did not act quickly enough to address the exigencies of the pandemic). Notably, libraries have been
petitioning for legislative intervention in the eBook lending space for decades already, but so far Congress has
opted to let the market govern. Reports presented to Congress, in 2001 and 2016, respectively, have continued
to recommend a hands-off approach. See DMCA REPORT 2001, supra note 39, at xxi (“We are in the early stages
of electronic commerce. We hope and expect that the marketplace will respond to the various concerns of
customers in the library community.”); FIRST SALE WHITE PAPER, supra note 52, at 4 (“The licensing agreements
between eBook publishers and libraries are new and evolving, and early government intervention into the eBook
market could skew the development of innovative and mutually beneficial arrangements.”). Even after 15 years,
the market dynamic was apparently still too “new” to address. Critics that assert IA circumvented the legislative
process (itself a grave misunderstanding of the fair use doctrine) thus fail to recognize that Congress has
explicitly declined to act in the digital library lending space, preferring to let the market work itself out.
824. See Cambridge Univ. Press v. Patton, 769 F.3d 1232, 1261 (11th Cir. 2014) (“[B]ecause the fair use
analysis is highly fact-specific and must be performed on a work-by-work basis, [prior] cases provide guidance
but do not dictate the results [of a given case], which must be based upon a careful consideration of the
circumstances of the individual instances of alleged infringement involved in th[at] case.” (citation omitted)).
825. See, e.g., Sega Enters. v. Accolade, Inc., 977 F.2d 1510, 1513 (9th Cir. 1992) (holding that reverse
engineering is fair use and noting that it was a case of first impression); Authors Guild v. Google, Inc., 804 F.3d
202, 206 (2d Cir. 2015) (“This copyright dispute tests the boundaries of fair use.”).
826. For example, making a mix tape for a friend (when that was still a thing to do) is technically copyright
infringement, but “no one has ever been prosecuted for distributing a mix tape.” Is it Legal to Copy CDs to Your
Computer or iPod?, R-TOOLS TECH., https://www.r-tt.com/technology-articles/copy-cd-computer-ipod.html
(last visited Oct. 7, 2021).
827. The most analogous set of facts uncovered is a 1937 polio outbreak in Chicago, during which the
public school system temporarily suspended in-person classes and instead delivered instruction via radio
broadcasts and supplemental materials printed in local newspapers. However, it does not appear that any
copyright suits were brought as a result, nor is it clear whether the materials distributed by the school system
implicated the copyrights of any third-parties in the first place. See generally Katherine A. Foss, Remote
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there really is no strong indication from past cases that IA’s actions were beyond
the scope of fair use. The Congressional Research Service conceded that the
legality of the National Emergency Library was “uncertain,”828 and the
Copyright Office ultimately declined to take a position.829
In any event, unprecedented circumstances call for unprecedented
responses. Despite possibly lacking precedent in the realm of copyright, the
actions and justifications of IA in launching the National Emergency Library are
not foreign to the law more broadly. The law is replete with doctrines that
recognize certain privileges (i.e., exceptions to default rights, limitations, or
obligations) that arise only in the context of exigent circumstances. These
include, for example, defense of self and others,830 duress,831 exceptions to the
warrant requirement,832 and post-deprivation due process procedures.833
Doctrines of this sort stem from a general concern for pragmatism and equity in
applying the law.834
Perhaps most relevant to this case is the doctrine of public necessity, which
“is an extension of every individual’s privilege to take whatever steps appear
reasonable to prevent an imminent public disaster.”835 According to the
Restatement (Second) of Torts, “[o]ne is privileged to commit an act which
would otherwise be a trespass to a chattel or a conversion if the act is or is
reasonably believed to be necessary for the purpose of avoiding a public
disaster.”836 The privilege extends to private individuals acting in the public
interest,837 and it generally precludes recovery for any resulting damage or
Learning Isn’t New: Radio Instruction in the 1937 Polio Epidemic, CONVERSATION (Oct. 5, 2020),
https://theconversation.com/ remote-learning-isnt-new-radio-instruction-in-the-1937-polio-epidemic-143797.
The Copyright Office also failed to locate any earlier cases which addressed the question of fair use in the context
of an emergency. Letter from Copyright Office, supra note 149, at 21.
828. CONG. RES. SERV., LSB10453, COVID-19 AND LIBRARIES: E-BOOKS AND INTELLECTUAL PROPERTY
ISSUES 3 (2020), https://crsreports.congress.gov/product/pdf/LSB/LSB10453.
829. Letter from Copyright Office, supra note 149, at 22.
830. Self-Defense in Criminal Cases, JUSTIA, https://www.justia.com/criminal/defenses/self-defense (last
visited Oct. 5, 2021).
831. Jane Rydholm, The Defense of Duress, NOLO, https://www.nolo.com/legal-encyclopedia/thedefense-duress.html (last visited Oct. 5, 2021).
832. Exigent Circumstances, LEGAL INFO. INST.: WEX, https://www.law.cornell.edu/wex/
exigent_circumstances (last visited Oct. 5, 2021).
833. See The Procedure That Is Due Process, LEGAL INFO. INST., https://www.law.cornell.edu/
constitution-conan/amendment-14/section-1/the-procedure-that-is-due-process (last visited Oct. 5, 2021) (“In
‘rare and extraordinary situations,’ where summary action is necessary to prevent imminent harm to the public,
and the private interest infringed is reasonably deemed to be of less importance, government can take action
with no notice and no opportunity to defend, subject to a later full hearing.”).
834. In other words, they permit a court to reach “an outcome based on fairness and justness rather than
legal technicalities.” Equitable, LEGAL INFO. INST.: WEX, https://www.law.cornell.edu/wex/equitable (last
visited Oct. 5, 2021).
835. City of Rapid City v. Boland, 271 N.W.2d 60, 65 (S.D. 1978).
836. Restatement (Second) of Torts § 262 (Am. Law Inst. 1965); see also § 196 (“One is privileged to enter
land in the possession of another if it is, or if the actor reasonably believes it to be, necessary for the purpose of
averting an imminent public disaster.”); § 262 cmt. a (“The privilege stated in this Section is similar to the
privilege to enter land in the possession of another for the same purpose as stated in § 196. The Comments to
that Section are applicable here in so far as they are pertinent.”).
837. Restatement (Second) of Torts § 262 cmt. b (Am. Law Inst. 1965) (“The privilege is not confined to
an official representative of the public. The privilege is equally applicable to afford immunity to a private citizen,
so long as he acts for the purpose of the protection of the public against the impending disaster.”); see also § 196
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destruction of property.838 Classic examples of public necessity in practice
include demolishing a building to prevent the spread of a conflagration,839
quarantining a contagious person against his will,840 and destroying a crop to
prevent the spread of a devasting agricultural disease.841
One might question the propriety of invoking a common law tort doctrine
in the context of copyright law. However, copyright infringement is
fundamentally a tort, even if not always expressed in such terms.842 And courts
have previously imported common law tort concepts into the realm of copyright,
most notably the doctrine of secondary liability.843 Connections to property law
and its concepts are common, too (especially among advocates of stronger
copyright protections).844 In considering public necessity, one could quibble
over whether a state of affairs in which the public’s access to books was
suddenly and significantly diminished would constitute an “imminent public
disaster,” or at least whether it was reasonable for IA to think so.845 But the
doctrine need not be imported wholesale or applied literally to this case for it to
be relevant.846 Instead, it is illustrative of the necessary balancing of private
rights and the public interest in cases of urgent and widespread calamity, with
particular consideration for the welfare of the community at large.847 The fair
use doctrine represents the same balancing between private rights and the public
cmt. e (“[I]n the absence of a public official competent to deal with the situation, or when the appropriate official
unreasonably refuses to act, action by a private individual to avert a public disaster would be reasonable.”).
838. Restatement (Second) of Torts § 262 cmt. d (Am. Law Inst. 1965) (“Since the privilege stated in this
Section arises only because of the public necessity, the actor is not liable for the harm caused by its proper
exercise.”).
839. John Alan Cohan, Private and Public Necessity and the Violation of Property Rights, 83 N.D. L. REV.
651, 719–24 (2007); Surocco v. Geary, 3 Cal. 69 (1853).
840. Cohan, supra note 839, at 727–28.
841. Id. at 726–27.
842. See Ted Browne Music Co. v. Fowler, 290 F. 751, 754 (2d Cir. 1923) (“Courts have long recognized
that infringement of a copyright is a tort . . . .”); Itar-Tass Russian News v. Russian Kurier, 153 F.3d 82, 91 (2d
Cir. 1998) (applying tort conflict-of-law principles with respect to copyright infringement). See generally Steven
Hetcher, The Kids Are Alright: Applying a Fault Liability Standard to Amateur Digital Remix, 62 FLA. L. REV.
1275, 1283–88 (2010) (discussing the connections between tort and copyright).
843. Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 435 (1984).
844. See, e.g., Itar-Tass Russian News, 153 F.3d at 90–91 (applying property conflict-of-law principles
with respect to copyright ownership); Zuill v. Shanahan, 80 F.3d 1366, 1370 (9th Cir. 1996) (acknowledging
that its “construction of the statute . . . creates something like adverse possession to copyright ownership”); Peter
Pan Fabrics, Inc. v. Martin Weiner Corp., 274 F.2d 487, 491 (2d Cir. 1960) (Friendly, J., dissenting) (“[T]he
copyright proprietor is protected so long and only so long as he gives effective warning to trespassers that they
are entering on forbidden ground.”); Sony, 464 U.S. at 433 (“trespasses into his exclusive domain”). See
generally Frye, supra note 186 (analogizing copyright owners to landlords).
845. See Restatement (Second) of Torts § 196 cmt. d (Am. Law Inst. 1965) (“A reasonable belief on the
part of the actor in the necessity of the entry for the prevention or mitigation of a public disaster is sufficient to
justify the entry.”); see also § 196 cmt. e (“The privilege must be exercised in a reasonable manner. The actor
must use reasonable care to avoid doing unnecessary harm to persons or things, although the exigencies of the
occasion must be taken into account in judging his conduct.”).
846. Cf. Robert J. Rhee, Fiduciary Exemption for Public Necessity: Shareholder Profit, Public Good, and
the Hobson’s Choice During A National Crisis, 17 GEO. MASON L. REV. 661, 707–15 (2010) (drawing on
principles of the public necessity doctrine to craft a fiduciary duty exemption for times of public crisis).
847. Cohan, supra note 839, at 654–55 (“Under the necessity doctrine, there is a weighing of interests: the
act of invasion of another’s property is justified under the necessity doctrine only if done to protect or advance
some private or public interest of a value greater than, or at least equal to, that of the interest invaded. The policy
rationale is that society as a whole has no interest in the invasion of property rights unless the good which is
intended to result is greater than, or at least equal to, the harm that it is likely to cause.”).
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interest, even if not usually in the context of an emergency.848 Moreover,
considering courts often look to other areas of the law when evaluating the
purpose and character of an unauthorized use, it seems proper that the public
necessity doctrine could inform the question of fair use in the face of a national
emergency.849
The essence of the public necessity doctrine is that “the private rights of
the individual yield to the considerations of general convenience, and the
interests of society.”850 Yet these words could have just as well been written
about fair use. In both cases, individuals are privileged to reasonably invade the
private interests of another, without any prior authorization, for the benefit of
society more broadly. In both cases, the party whose interests were invaded is
entitled to no compensation.851 The doctrine of public necessity is particularly
striking because it countenances commandeering or outright destroying private
property that is tangible and rivalrous.852 The owner of the property very clearly
suffers a real harm. But because it was thought reasonably necessary to avert a
greater harm to the community more broadly, the law does not entitle the owner
to be made whole.853 Indeed, the owner may suffer a devastating and irreversible
loss and have no legal recourse.854 By contrast, fair use acts upon intangible,
non-rivalrous property that is impossible to deplete and essentially impossible
to destroy.855 The intellectual property “taken” by a fair use is ultimately
unscathed and still wholly the property of the owner. Any harm to the copyright
owner is speculative and less obvious because it represents only the possible
displacement of sales or licensing revenues.856
Unlike public necessity, fair use doesn’t require any urgent or unforeseen
circumstances to be invoked. It is regularly (if often tacitly or unknowingly)
relied upon by nearly every American consumer.857 Considering this day-to-day
baseline, along with well-established legal principles which dictate that private
rights must sometimes yield to more pressing interests in the face of exigencies,
848. Meeropol v. Nizer, 560 F.2d 1061, 1068 (2d Cir. 1977) (“The [fair use] doctrine offers a means of
balancing the exclusive right of a copyright holder with the public’s interest in dissemination of information
affecting areas of universal concern, such as art, science, history, or industry.”).
849. See supra notes 252–55 and accompanying text.
850. Surocco v. Geary, 3 Cal. 69, 73 (1853).
851. See supra note 838 (noting no compensation with public necessity); Am. Geophysical Union v.
Texaco Inc., 60 F.3d 913, 930 n.17 (2d Cir. 1994) (noting a rightsholder is entitled to no fees for fair uses).
852. See Cohan, supra note 839 at 653 (“The action consists in destroying or appropriating another’s
property.”); Frye, supra note 186, at 236 (“[P]eople typically conceptualize property as land and things:
rivalrous, tangible, and excludable. By contrast, a work of authorship has none of those qualities.”).
853. Cohan, supra note 839, at 653–55.
854. Id.
855. See Frye, supra note 186, at 236 (“[A] work of authorship . . . is perfectly non-rival, intangible, and
partially excludable only because the law makes it so.”). Theoretically the value of a copyright could be
destroyed, or all existing copies of the work could be destroyed.
856. See id. at 237 (“When physical property is stolen, the original owner is harmed by losing possession
of it. If someone steals your wallet, they have your wallet and you don’t. But when someone infringes the
copyright in a work of authorship, they don’t deprive the copyright owner of the work or the ability to use the
work. On the contrary, they are depriving the copyright owner of a potential sale of a copy of the work, or at
worst, unfairly competing with the copyright owner, by selling or otherwise distributing copies of the work
without permission.” (emphasis added)).
857. Cf. id. (“[W]hen you tell consumers what copyright infringement actually entails, they find it puzzling,
because it includes activities they engage in all the time, without realizing they are unwitting infringers.”).
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it is logical to conclude that the scope of fair use could be somewhat broader in
a national emergency. That is, fair use under the realities of the pandemic should
accommodate actions thought reasonably necessary to mitigate public harm
stemming from the pandemic, even if encroachments upon the interests of
private individuals may be more pronounced than in cases of fair use under
ordinary circumstances.858 Consistent with the public necessity doctrine, people
should be encouraged to act—reasonably and in good faith—when they are in a
unique position to avert a public harm.859 In the absence of such a principle,
socially beneficial (and, indeed, necessary) trespasses to private property rights
would be chilled because people would fear legal reprisal.860
In reality, the law of copyright does not need the public necessity doctrine,
because its own doctrine of fair use should be flexible enough to accommodate
such extenuating scenarios.861 But it’s helpful to provide perspective in
situations where the fair use doctrine (thankfully) has never before encountered
such extremes as the case we have here.862 Without this perspective, it would be
far too easy to look at prior fair use cases in a vacuum and conclude that the
National Emergency Library goes far beyond any of them. Maybe it does. But
that doesn’t necessarily mean it “goes too far.”863 If a private actor can destroy
another’s tangible property to avert a greater loss to the community in an
emergency situation, the actor bearing no liability and the property owner
receiving no compensation, it doesn’t seem so far-fetched that a private actor
could borrow another’s intangible property to help mitigate a widespread public
crisis. This, especially considering that the law does not privilege any sort of
unauthorized use of another’s physical property under normal circumstances,864
while the law does privilege (and encourage) unauthorized use of others’ literary
property under normal circumstances.865
a.

Good Faith

The concept of good faith is especially relevant in a case like this. Because
IA was acting amidst a national crisis, in which so many people were trying to

858. See supra note 775.
859. Cf. Rhee, supra note 846, at 663 (proposing a rule modeled after public necessity in which an actor
who “is uniquely situated to avert or mitigate a public crisis” is privileged to act in a way that would impose “a
substantial private cost . . . , but where the cost-benefit calculation from a societal perspective overwhelmingly
weighs in favor of such action”).
860. The “folly” of this state of affairs is illustrated by an anecdote from centuries past, in which a public
official, fearing later legal liability for trespass, refused to take steps that would stop the spread of a ghastly fire
that resulted in half of London burning to the ground. Cohan, supra note 839, at 719. The fair use doctrine serves
a similar role—it encourages people to act, where they otherwise would not because they lack authority and fear
legal action, in situations where so acting would be in the best interest of society.
861. See supra text accompanying note 776.
862. See supra notes 252–55 and accompanying text (noting how courts look to other sources of law to
inform fair use analyses).
863. Schwabach, supra note 769, at 192 (“[T]he National Emergency Library goes too far.”).
864. See generally Trespass, LEGAL INFO. INST., https://www.law.cornell.edu/wex/trespass.
865. See supra note 812.
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act quickly and help in the particular ways they could,866 any excesses beyond
normal notions of fair use should be viewed in the context of trying to help in an
altogether unprecedented, uncertain, and dire situation. As a matter of good
faith, the National Emergency Library was designed to maximize positive
impact to students while minimizing unnecessary impact to copyright owners
and authors.867 For instance, the National Emergency Library excluded works
published within the past five years as a blanket rule.868 This period is the most
crucial for publishers to realize a return on their book investments.869
Another token of good faith was that IA provided a way for individual
authors and publishers to “opt out” from the emergency lending service.870
While the Publishers dismiss this “opt out” mechanism as improperly turning
copyright on its head,871 that is substantially untrue. For one, copyright is not
self-executing. In general, there are no copyright police—copyright owners are
responsible for monitoring how their intellectual property is used and asserting
their rights when necessary.872 Copyright owners are especially accustomed to
this on the Internet. Section 512 of the Digital Millennium Copyright Act
(DMCA), on the books for more than two decades now, effectively puts the onus
on copyright owners to generally monitor the Internet and “opt out” of
unauthorized distributions of their works.873 That is, interactive web services
that allow users to upload arbitrary (potentially infringing) content have no legal
obligation to proactively rout out instances of infringement if the service hosts
or distributes such materials passively; instead, they only have to remove
offending content when alerted to its existence by rightsholders (through socalled “DMCA takedown notices”).874 To be clear, this provision does not apply
866. See, e.g., Josh Noel, Forget Bourbon and Gin—In the Era of Coronavirus, Distilleries (And Even
Some Breweries) Go All In on Hand Sanitizer, CHI. TRIB. (Mar 24, 2020, 11:01 AM),
https://www.chicagotribune.com/coronavirus/ct-hand-sanitizer-distilleries-breweries-koval-anheuser-busch20200324-bxcmuwnrifcbpe2thduyjscqxq-story.html (“The 7-year-old distillery turned 45 cases of rum it had
planned to sell to make 20 gallons of neutral grain spirit that the first responders turned into 100 bottles of
sanitizer. It was a significant amount of product to donate, but Macker said, ‘It was so fast and there was such
urgency, it was a no brainer.’”); Walsh, supra note 799 (“Hundreds of volunteers came together to create the
Medical Device Repair Database . . . , providing medical practitioners and technicians an easy-to-use, annotated,
and indexed resource to help them keep devices in good repair. The database includes documentation for
mission-critical devices relevant to the COVID pandemic and has been widely praised as a tool for caregivers
and those supporting them.”).
867. Freeland, supra note 132.
868. Hanamura, supra note 134.
869. See supra note 762.
870. Edward Hasbrouck, What is the Internet Archive Doing with Our Books?, NAT’L WRITERS UNION
(Apr. 16, 2020), https://nwu.org/what-is-the-internet-archive-doing-with-our-books.
871. Complaint, supra note 156, at 44.
872. See Copyright in General, U.S. COPYRIGHT OFF., https://www.copyright.gov/help/faq/faqgeneral.html (last visited Oct. 7, 2021) (noting that the onus is on rightsholders to both register their works and
bring infringement suits).
873. See Section 512 of Title 17, U.S. COPYRIGHT OFF., https://www.copyright.gov/512/ (last visited Oct. 7,
2021) (providing overview of DMCA Section 512); Section 512 Study, U.S. COPYRIGHT OFF.,
https://www.copyright.gov/policy/section512/ (last visited Oct. 7, 2021) (noting that the DMCA was enacted in
1998); Rhett Jones, The New Plan to Stop Internet Piracy Is Just the Old One on Steroids, GIZMODO (Feb. 27,
2017, 5:50 PM), https://gizmodo.com/the-new-plan-to-stop-internet-piracy-is-just-the-old-on-1792795228 (“In
short, the letter is asking for the bulk of the responsibility of policing copyright to shift to ISPs, likely
compounding the problems of DMCA.”).
874. Section 512 of Title 17, supra note 873.
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to the National Emergency Library,875 nor is this necessarily an ideal
arrangement for copyright owners as a general proposition.876 However, it is
undeniably the current and longstanding status quo with respect to innumerable
instances—quite possibly the majority—of alleged infringement in the digital
realm.877 So, yes, as a general matter, copyright does already impose an
affirmative obligation to “opt out” of infringement in many situations, especially
on the Internet.
Additionally, the aforementioned cases are often instances in which works
are distributed wholesale without any restrictions, potentially proliferating
copies that will remain even after the initial infringement is neutralized (i.e.,
actual piracy). Compare this with the distribution model of the National
Emergency Library. While concurrent borrowing limits were suspended, all the
other controls that give “controlled digital lending” its name were kept in place:
users had to authenticate with their own account, books were distributed with
DRM protections that make them difficult to save or redistribute, and the loan
period remained temporary at just two weeks per book.878 At the end of the
temporary loan period, a user’s access to the work would cease (although they
could borrow the book anew, at least while the emergency lending policy was in
effect).879 In any case, the result was temporary access to books, not unfettered
piracy as suggested by critics.880 Meanwhile, copyright owners have contended
with actual piracy, for decades, across far-reaching corners of the Internet, and
they have managed to survive.881
What makes the “opt out” procedure relevant to the question of good faith
is that it demonstrates that IA wanted to minimize the potential harm to
rightsholders while still effectively serving a great public need. It would have
been entirely ineffective to make books available in the National Emergency
Library on an “opt in” basis with the goal of enabling education to resume
immediately.882 For one, many of the books (so-called “orphan works”) don’t
even necessarily have any rightsholders that could step up and grant permission
for inclusion in the library.883 Additionally, the National Emergency Library
would have been essentially barren when first launched, meaning it would not
have made as much of a splash; therefore, far fewer rightsholders would have

875. Since the books were uploaded by IA rather than its users, the safe harbor provision doesn’t apply. Id.
876. See supra note 873 and accompanying text.
877. See Jones, supra note 873 (noting widespread piracy issues).
878. Freeland, supra note 132.
879. Id.
880. See, e.g., Complaint, supra note 156, passim.
881. Jones, supra note 873; see also Ellis, supra note 562 (noting that users who pirate books are more
likely to buy them as well).
882. See Michael R. Mattioli, Opting Out: Procedural Fair Use, 12 VA. J.L. & TECH. 3, 75 (2007) (“Under
opt-in regimes, businesses are more likely to spend money motivating potential customers to involve
themselves. . . . [T]he cost of motivating the public can be high, and it can safely be assumed that the process
takes time. . . . In contrast, opt-out systems spare businesses transaction costs by automatically introducing
products and services to those who would not otherwise feel motivated enough to opt in. Our legal system
recognizes the fact that these benefits to consumers and businesses far outweigh the nominal burden of opting
out.”).
883. See Digital Library Copyright Project, BERKELEY L., https://www.law.berkeley.edu/case-project/
digital-library-copyright-project (last updated Nov. 24, 2015) (explaining the issues related to “orphan works”).
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even known they could assist the effort by opting in, far fewer works would have
ever been included, and far fewer potential patrons would have discovered
whatever few books were provisionally available to them. Furthermore, given
the widespread and proactive outpouring of aid, it could have been reasonable
for IA to assume that most authors would consent, rather than object, to inclusion
of their works.884 Going the “opt out” route allowed IA to cater to a pressing
need most effectively, bypassing the problem of orphan works and spreading the
word as quickly and as widely as possible for rightsholders that did not want to
participate.885 In terms of material harm to rightsholders, presumably it is the
authors most reliant on royalties that would also be the most vigilant about
policing their literary works online and could act quickly to opt out.886
The “opt out” procedure is also indicative of good faith because it was not
necessarily even something IA had to offer. As discussed, fair use requires no
permission from the rightsholder (indeed, unauthorized use is the whole point),
and express denial of permission has no bearing on whether a use is considered
fair.887 Assuming IA could have reasonably thought the National Emergency
Library would be considered fair use under the circumstances (as in, without any
sort of opt-out process), providing that option shows that IA was genuinely
concerned about the possible effects on rightsholders and balancing that concern
with the primary objective of getting the education of countless students back
on track. A fair use analysis of Google’s website caching service is particularly
apposite: the court considered it good faith, and relevant to the fair use equation,
that Google universally reproduced websites in its cache repository except where
a website operator affirmatively opted out.888 The Second Circuit also
highlighted the opt-out procedure provided by the Google Books project when
it held that use to be fair.889
In sum, the purpose of the National Emergency Library was to meet an
urgent need.890 IA was in a unique position to fulfill this need, as it had a catalog
of books that reflected more than a decade worth of digitization efforts, as well
as a robust digital platform to lend books in a secure manner, and IA (with the
help of donors, of course) shouldered all of the costs that attended these loans.891
The long history of the public necessity doctrine (and similar concepts that
884. See Gordon, supra note 360, at 1644 (“The courts seem to be unwilling to require all users to undertake
the cost of obtaining permission from likely-consenting owners; they may feel that such a price is too high to
pay for the purpose of protecting that unusual owner who would object to a customary, minor, or beneficial
use.”).
885. See, e.g., Tell Internet Archive to Remove Your Books from the So-Called National Emergency
Library, AUTHORS GUILD (Mar. 31, 2020), https://www.authorsguild.org/industry-advocacy/tell-internetarchive-to-remove-your-books-from-the-so-called-national-emergency-library/ (announcing that it had
launched “a takedown campaign”).
886. This point presupposes monetary harm was caused to authors in the first place, which is not necessarily
even the case. See infra Section III.E.4 (discussing market effect).
887. Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 585 n.18 (1994).
888. Field v. Google Inc., 412 F. Supp. 2d 1106, 1122 (D. Nev. 2006) (“The fact that Google has acted in
good faith in providing ‘Cached’ links to Web pages lends additional support for the Court’s fair use finding.
Google does not provide ‘Cached’ links to any page if the owner of that page does not want them to appear.”).
889. Authors Guild v. Google, Inc., 804 F.3d 202, 210 (2d Cir. 2015) (“Google will exclude any book
altogether from snippet view at the request of the rights holder by the submission of an online form.”).
890. Freeland, supra note 132.
891. Id.
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pervade the law), and the unyielding human inclination to help others in
desperate times, demonstrate that IA’s actions were not unreasonable nor, in a
general sense, unprecedented. Factor one should weigh in favor of fair use.
2.

Factor Two: Nature of the Work

The Publishers make much ado about the fact that popular works of fiction
were included in the National Emergency Library.892 They allege that this
undermines IA’s assertion that the National Emergency Library served largely
educational objectives.893 As discussed in the context of CDL, books that tend
to satisfy leisure needs are also properly used for favored purposes under the
first factor, such as teaching, research, etc.894 To the extent that creative works
were used purely for leisure purposes, that doesn’t necessarily weigh against a
finding of fair use here. For one, “potential unintended use . . . [does not]
preclude[] a finding of fair use.”895
Beyond that, consider that the pandemic prompted widespread fear and
panic and was, in many respects, a mental health crisis.896 Works of fiction
provided some readers with a much-needed escape from the ongoing turmoil and
uncertainty of the pandemic.897 This palliative aspect of leisure reading made
possible by the National Emergency Library would theoretically provide
invaluable benefits to our overall social welfare.898 From a practical (even
economic) standpoint, alleviating psychological stressors in this way may have
helped remove barriers that would otherwise undermine the proper functioning
of society.899 Thus, this leisure reading could be seen as serving an acute societal
need which, in the confines of its limited temporal scope, transcended the
ordinary rationale for copyright protections.
Not to mention, to the extent that leisure reading merely compensated for
the displaced activity that would have otherwise transpired with libraries
892. Complaint, supra note 156, at 30–31, 44–45.
893. Id. at 44–45.
894. See supra Section III.D.2.
895. Apple Inc. v. Corellium, LLC, 510 F. Supp. 3d 1269, 1288 (S.D. Fla. 2020) (“[Plaintiff] provides no
authority to support its position that potential unintended use or a secondary use for an alleged infringing product
precludes a finding of fair use, where otherwise there is evidence that the product serves some transformative
purpose. In fact, caselaw seems to indicate otherwise.”); Authors Guild v. Google, Inc., 804 F.3d 202, 224 (2d
Cir. 2015) (recognizing that, while some Google Books users’ need for particular books will be fulfilled by the
“snippet” of text shown to them, thus potentially amounting to a lost sale, the possibility of that does not preclude
a finding of fair use); cf. H.R. REP. NO. 94-1476, at 77 (1976) (“It is the intent of this legislation that a subsequent
unlawful use by a user of a copy or phonorecord of a work lawfully made by a library, shall not make the library
liable for such improper use.”).
896. Bilal Javed et al., The Coronavirus (Covid-19) Pandemic’s Impact on Mental Health, PMC (June 22,
2020), https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7361582.
897. Leah Rachel von Essen, How the Pandemic Has Changed Our Reading Lives, BOOK RIOT (Oct. 8,
2020), https://bookriot.com/pandemic-effect-on-reading.
898. See Mental Health Matters, 8 LANCET GLOBAL HEALTH e1352, e1352 (2020),
https://www.thelancet.com/journals/langlo/article/PIIS2214-109X(20)30432-0/fulltext (discussing economic
effects of mental health issues, including in the context of the pandemic); cf. Elsmere Music, Inc. v. Nat’l Broad.
Co., 623 F.2d 252, 253 (2d Cir. 1980) (affirming finding of fair use, in part, because “in today’s world of often
unrelieved solemnity, copyright law should be hospitable to the humor of parody”).
899. See von Essen, supra note 898 (“Many are finding that the new time they have to read is helping
alleviate the stress of living in the midst of a pandemic.”); Mental Health Matters, supra note 899.
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functioning normally, it is hard to see how such instances were undesirable. Just
as it decidedly doesn’t matter if a patron is borrowing a book from a library for
purely leisure purposes, this factor should consider the extent to which creative
works were accessed via the National Emergency Library for purely leisure
purposes as a replacement for doing so via traditional library lending.900
Overall, this factor should be considered neutral, much like it was under
the CDL analysis.901
3.

Factor Three: Amount and Portion of the Work Taken

This factor was more or less considered neutral under CDL, emphasizing
the fact that the amount taken was the amount necessary to digitally share a
single physical copy of a work at a time.902 At first blush, the untethering from
the “owned to loaned” limitation might lead to the conclusion that the amount
taken here was in excess of fair bounds. That may or may not be so. To spell it
out, the operative difference in the “amount taken” here, as compared to CDL,
is the amount taken for simultaneous use.903 Otherwise, the amount of the work
taken (i.e., all of it), is still consistent with the purpose of the use: providing
temporary access to the contents of a book. The considerations of temporal
limitation (vigorously enforced via authentication and DRM) and the inherent
limitations of the quality of the reproductions still help considerably temper the
“amount taken” here.904 Thus, the question is which way this factor shifts (if at
all) given the increase in the volume of concurrent access to the books under the
circumstances.
While IA suspended its “owned to loaned” limitation with respect to its
own physical holdings, the idea was that, in aggregate, the volume of physical
books owned by shuttered libraries across the country (and therefore
inaccessible and unable to be used) would be comparable to the amount of
lending effectuated by the National Emergency Library.905 Given the urgency,
IA could not have feasibly tried to match patrons one-to-one with actual physical
books that otherwise would have been accessible if not for sitting locked away
on a library shelf or in an evacuated office or dormitory.906 But that was
effectively the intent: the National Emergency Library was meant to primarily
fill a void caused directly by the pandemic, with the theory that the volume of
lending would roughly track a distributed “owned to loaned” ratio.907 It was not
meant to usurp channels for accessing books that remained viable during the
pandemic.908 Indeed, IA encouraged potential borrowers to purchase the book

900.
901.
902.
903.
904.
905.
906.
907.
908.

See supra notes 513–14 and accompanying text.
See supra Section III.D.2.
See supra Section III.D.3.
See supra Section III.D.3 (noting “owned to loaned” ratio under CDL).
See supra Section III.D.3.
Freeland, supra note 132.
See Kahle, supra note 560 (noting the difficulties of implementing a project of that scale efficiently).
Id.
Freeland, supra note 132.
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instead if it was possible and they were able.909 In the end, it’s unclear how many
loans from the National Emergency Library could be attributed to a displaced
physical loan and how many were in excess of the lawful lending capacity of the
nation’s libraries. That is to say, it’s not clear whether, in practice, the
simultaneous use exceeded an aggregate “owned to loaned” limit from the
standpoint of all shuttered libraries (and other physical copies temporarily
inaccessible to specific users).910
In any case, the amount taken was consistent with the purpose of broadly
providing emergency access to students and other readers during a period in
which books were, by and large, suddenly out of reach for vast amounts of
people. To the extent that any uses were in excess of an otherwise “owned to
loaned” ratios,911 the amount taken was justified by the enormous need of
preserving access to knowledge “to Promote the Progress of Science and useful
Arts” and supporting social welfare from the standpoint of morale, mental
health, and ultimately economic and civic activity.912 For the majority of patrons
of the National Emergency Library who used it as intended during its 12 weeks
of existence, the ephemeral reproductions made in the course of each loan have
long since been destroyed.913 The “amount taken” served a temporary but
pressing need, and it has since been relinquished. In the end, this factor should
be considered at least neutral under extraordinary circumstances.
4.

Factor Four: Effect on the Market

The effect on the market here is rather difficult to pinpoint. Of course, it
would seem that unlimited borrowing would dramatically stifle demand for the
Publishers’ books. However, when considering the many ways to access the
contents of a book (and their respective advantages and disadvantages), the only
practical difference that might bear upon consumption here as compared to
standard CDL is the lack of a waiting period to access a book.914 As discussed
in the context of CDL, a waiting period is only one of the many reasons why a
patron may still opt to purchase a book or obtain it through a method other than
unofficial digital lending.915 The remaining practical, aesthetic, and economic
considerations that influence a consumer’s decision to obtain a book in a
particular format (or from a particular source) generally apply to the National
Emergency Library with similar, and sometimes greater, force.

909. Id. (“We encourage all readers who are in a position to buy books to do so, ideally while also
supporting your local bookstore.”).
910. Whether this information is discoverable and will come to light in the litigation also remains to be
seen.
911. A properly maintained “owned to loaned” ratio was argued to be at least neutral under this factor. See
supra Section III.D.3.
912. U.S. CONST. art. I, § 8, cl. 8; Freeland, supra note 132.
913. There may have been the occasional exploitative case where DRM restrictions were illegally
circumvented.
914. See Frye, supra note 186, at 227 (“[T]here’s no evidence showing that the National Emergency
Library meaningfully impacted anyone’s profits.”).
915. See supra III.D.4.ii.
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One factor more pronounced because of the circumstances of the pandemic
is the attractiveness of having a book in a format other than an e-book. The
anxieties attendant with an ongoing pandemic, restrictive quarantine, and
prolonged isolation caused many to retreat into creature comforts, one of which
was curling up with a good book.916 People found their screen time dramatically
increased with videoconferencing the new norm.917 Thus, many sought out
activities other than those offered by a digital screen, including reading an oldfashioned paper book or listening to an audiobook.918 The prominence of
videoconferencing also put physical books in the spotlight as items to convey
status, credibility, and aesthetic sensibilities.919 (Cynicism about those motives
for acquiring books aside, they no doubt had some influence on sales that no ebook could ever usurp.) These sorts of factors surely motivated many to acquire
books from sources other than the National Emergency Library despite their
ready availability there.
Another factor that likely blunted reliance on the National Emergency
Library was an outpouring of support for small businesses. Various articles,
campaigns, and all-out movements stressed the importance of supporting
authors and local booksellers.920 For example, the American Booksellers
Association launched a bespoke website and social media hashtag for its “Save
Indie Bookstores” campaign.921 Initiatives such as these, just as uniquely
precipitated by the circumstances of the pandemic as was the National
Emergency Library itself, certainly may have steered away some potential
patrons, even ones who would otherwise be content to use free services under

916. Boucher et al., How Reading Habits Have Changed During the COVID-19 Lockdown,
CONVERSATION (Oct. 5, 2020, 11:45AM), https://theconversation.com/how-reading-habits-have-changedduring-the-covid-19-lockdown-146894 (discussing survey results that people were reading more during
quarantine).
917. Apurvakumar Pandya & Pragya Lodha, Social Connectedness, Excessive Screen Time During
COVID-19 and Mental Health: A Review of Current Evidence, FRONTIER. HUM. DYNAMICS (July 22, 2021),
https://www.frontiersin.org/articles/10.3389/fhumd.2021.684137/full (finding that screen time overall had
increased during the pandemic).
918. Von Essen, supra note 898.
919. Amanda Hess, The ‘Credibility Bookcase’ Is the Quarantine’s Hottest Accessory, N.Y. TIMES (May
1, 2020), https://www.nytimes.com/2020/05/01/arts/quarantine-bookcase-coronavirus.html (“As the broadcast
industry shelters in place, the bookcase has become the background of choice for television hosts, executives,
politicians and anyone else keen on applying a patina of authority to their amateurish video feeds.”); Bookcase
Credibility (@BCredibility), TWITTER, https://twitter.com/bcredibility (last visited Oct. 7, 2021) (“What you say
is not as important as the bookcase behind you.”). See also supra note 673 (discussing books as virtue signals).
920. See, e.g., Allison Moore, How to Support Independent Bookstores (Even During a Pandemic), B.U.:
ALUMNI & FRIENDS (Apr. 15, 2020), https://www.bu.edu/alumni/2020/04/15/how-to-support-independentbookstores-even-during-a-pandemic/; Jonny Diamond, How You Can Support Bookstores During the
Coronavirus Pandemic, LITERARY HUB (Mar. 16, 2020, 3:01 PM), https://lithub.com/how-you-can-supportbookstores-during-the-coronavirus-pandemic/; Elizabeth A. Harris, Your Local Bookstore Wants You to Know
That It’s Struggling, N.Y. TIMES (Oct. 15, 2020), https://www.nytimes.com/2020/10/15/books/independentbookstores-economy.html (“The message: Buy from these shops, or they won’t be around much longer”);
Support Authors and Indies, AUTHORS GUILD (Apr. 8, 2020), https://www.authorsguild.org/industryadvocacy/help-us-support-authors/.
921. While the website is no longer online as of this writing, IA’s Wayback Machine has helpfully
preserved a copy. SAVE INDIE BOOKSTORES, https://www.saveindiebookstores.com/ [https://web.archive.org/
web/20200419011358/https://www.saveindiebookstores.com/] (archived Apr. 19, 2020). For the corresponding
Twitter hashtag campaign, see Search results for #saveindiebookstores hashtag, TWITTER, https://twitter.com/
search?q=%23saveindiebookstores (last visited Oct. 7, 2021).
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normal circumstances.922 Not to mention, the National Emergency Library may
have even helped to galvanize the cause by serving as a convenient effigy around
which to stoke outrage, thereby garnering greater attention, sympathy, and
financial support for authors and booksellers.923
From an economic standpoint, IA justified the National Emergency Library
with the rationale that, on balance, the amount of digital borrowing done through
its platform would be comparable to the amount of free borrowing that would
have otherwise taken place among all the libraries and archives around the
country (had they been open).924 That is, there were countless institutions with
vast physical book holdings that had already been paid for and would ordinarily
be in regular use by library patrons.925 The theory was that IA’s gratuitous
lending was merely compensating for the lost utility of the innumerable physical
books locked away and out of reach (assuming the overall usage was
comparable).926 In essence, the Publishers had already profited from the sale of
those now-unusable physical books—books that would normally be lent out to
people like the patrons of the National Emergency Library.927 With libraries
closed and waitlists for official e-book borrowing a mile long,928 one of the only
ways would-be patrons could access these materials would be to buy their own
copies (or for libraries to purchase additional e-book licenses).929 In these cases,
the Publishers would be profiting directly off the exigencies of the pandemic:
they would be enjoying additional sales that occurred only because other copies,
which they had already reaped profits from, were suddenly rendered inaccessible
as the result of a deadly pandemic.930 In other cases, would-be patrons with no
means to purchase the books they seek would have to do without, where they

922. For example, some people who would be keen to use the CDL services of the Open Library during
ordinary (non-pandemic) times might have gone out of their way to purchase books as a way to support authors
and local booksellers during the hardships of the pandemic, despite the National Emergency Library making
book borrowing even easier and more accessible than CDL.
923. See, e.g., Helen Wajda, The National Emergency Library Must Support Both Authors and Readers,
WASH. SQUARE NEWS (Apr. 13, 2020), https://nyunews.com/opinion/2020/04/13/support-authors-nationalemergency-library/ (“Supporting authors by purchasing their books during this time, if you can afford to, is
extremely important.”); Avi Savar, Nothing Brings a Team Together Like a Common Enemy, FORBES (Dec. 17,
2019, 9:00 AM), https://www.forbes.com/sites/forbestechcouncil/2019/12/17/nothing-brings-a-team-togetherlike-a-common-enemy/ (“[O]ne of the most effective ways to drive momentum within a [group] is to zero in on
a common enemy.”).
924. Freeland, supra note 132.
925. Id. (“Right now, today, there are 650 million books that tax-paying citizens have paid to access that
are sitting on shelves in closed libraries, inaccessible to them. And that’s just in public libraries.”).
926. Id.
927. Id.
928. Constance Grady, Why Authors Are So Angry About the Internet Archive’s Emergency Library, VOX
(Apr. 2, 2020, 11:40 AM), https://www.vox.com/culture/2020/4/2/21201193/emergency-library-internetarchive-controversy-coronavirus-pandemic (“And the files that libraries lend out have code embedded that
makes it impossible for them to go to more than one patron at a time—hence those public library waitlists.”).
929. See Libraries, COVID-19, and E-Book Lending: One Year Later, AUTHORS ALLIANCE (Mar. 30, 2021)
https://www.authorsalliance.org/2021/03/30/libraries-covid-19-and-e-book-lending-one-year-later (“To keep
up with the increasing demand for e-book loans and better meet patrons where they are, libraries have adapted
their programs and procedures to make e-book checkouts more accessible.”).
930. See also Bustillos, supra note 183 (“It’s impossible to avoid the conclusion that publishers took
advantage of the pandemic to achieve what they had not been able to achieve previously: to turn the library
system into a ‘reading as a service’ operation from which they can squeeze profits forever.”).
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otherwise would have fulfilled their need through the library.931 As discussed
under the third factor, whether the amount of lending effectuated through the
National Emergency Library was in excess of, comparable to, or less than the
lost borrowing potential of the inaccessible physical books is unclear.932 But for
those loans that merely fulfilled a need that would have otherwise been fulfilled
by a library loan (or other non-revenue-generating method), the market effect
was nugatory. Furthermore, the Publishers themselves provided free access to
their works in some cases, not only creating another non-remunerative channel
which the National Emergency Library may have supplanted, but also revealing
their actual belief that limited, free dissemination of their books would not risk
financial ruin under the circumstances.933
The market-effect factor is unusual in that the National Emergency Library
lasted only twelve weeks, nearly every unauthorized reproduction (ephemeral
by their very nature) has since ceased to exist, and, most importantly, IA’s
actions are (hopefully) not something that would ever warrant repeating.934 The
last point is particularly compelling, considering this factor asks “whether
unrestricted and widespread conduct of the sort engaged in by the defendant
would result in a substantially adverse impact on the potential market for the
original.”935 IA’s actions were so particularly suited to unprecedented
circumstances that it’s difficult to imagine that IA or any similarly situated
digital library would feel pressed to provide unlimited simultaneous borrowing
in the same manner again.936 IA launched the National Emergency Library
within days of closure orders going into effect nationwide, during which time
libraries were struggling to cope with resuming services under conditions that
they were, far and away, unequipped to handle.937 As the pandemic dragged on,

931. See generally Donalyn Miller, For Kids Who Don’t Have Books at Home, Communities Are Working
to Reach Them, SCH. LIBR. J. (May 11, 2020) (“When school and public libraries closed as a result of the COVID19 pandemic, many children and teens lost access to books. With few books at home, some students don’t have
adequate reading material to support their school assignments or their independent reading.”).
932. See supra notes 906–911 and accompanying text.
933. Complaint, supra note 156, at 18 (“[The Publishers’ pandemic efforts] have ranged from providing
free ebook copies to library patrons during the shutdown in specific instances, to donating hundreds of thousands
of print books . . . .”).
934. See Tomas A. Lipinski, Do Online Storytimes Violate Copyright?, AM. LIBRS. (June 16, 2020),
https://americanlibrariesmagazine.org/2020/06/16/do-online-storytimes-violate-copyright/ (“Given the singular
nature of the COVID-19 pandemic, it could also be argued that allowing use of published works will not harm
the market for them.”).
935. Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 590 (1994).
936. It is therefore proper, in light of this isolated and temporary period of use, to discount the market effect
from both a retrospective (if no significant market harm can be shown) and prospective (if no recurrence is
likely) standpoint. If there is concern that a finding of fair use would invite undesirable future recurrences in
other situations where an alleged infringer might try to use an emergency as an “excuse,” the court can still reach
a finding of fair use in this case while condemning the conduct prospectively. See Rubin v. Brooks/Cole Publ’g
Co., 836 F. Supp. 909, 922 (D. Mass. 1993) (distinguishing between past conduct (found fair) and potential
future conduct (condemned)).
937. See Linda Poon, Coronavirus Tests Limits of America’s Public Libraries, BLOOMBERG CITYLAB (June
24, 2020, 2:51 PM), https://www.bloomberg.com/news/articles/2020-06-24/how-coronavirus-is-changingpublic-libraries (“[Libraries] are here to serve our communities in ways that make sense but we cannot be
everything to everyone.”).
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however, libraries gradually began to figure out (often novel and innovative)
ways to resume services.938
Given the newly acquired institutional competency among libraries, and
the systems that have sprung up to provide essential library services even in the
face of an international crisis,939 it seems altogether unlikely that we will see a
reprisal of a renegade digital lending library jumping into action to save the day
by overindulging public access to its lawfully owned books. In the same vein, it
must be remembered that copyright is an incentives-based system designed to
stimulate production and dissemination of creative works.940 It seems
particularly far-fetched that the slight possibility that one’s work might be shared
for free, during a short stretch of time, in a restricted manner, during the throes
of a global pandemic, would have any bearing on the decision to produce new
works going forward.
At bottom, it doesn’t appear that the Publishers have really struggled as
much as other businesses during the pandemic.941 Given the short duration, great
public need fulfilled by the National Emergency Library, and no clear detriment
to the Publishers, IA’s actions were reasonable and ought to be celebrated rather
than penalized.
F.

Fair Use Revisited: ReDigi Redux

CDL and the National Emergency Library present interesting cases for fair
use that no doubt raise some important issues and questions. Under prevailing
notions of fair use, some would argue that CDL (specifically with in-print
works) and the National Emergency Library present, at the very least, close calls.
Courts could certainly come down on the side of infringement, as some
commentators have predicted or argued.942
In particular, some commentators see ReDigi as seriously weakening the
case for CDL (and by extension the National Emergency Library), because it
foreclosed the concept of digital first sale under both statutory interpretation and
fair use approaches.943 While that is more or less an accurate holding of the case,
938. See, e.g., id. (“[Libraries are] setting up no-contact services like curbside pickup, book drops and
printing services, while preparing to adapt their space for future phases when patrons will be allowed back inside.
They’re also continuing virtual programming like online book clubs and the Ask-A-Librarian hotline.”); Anne
Ford, The Great Outdoors: Libraries Turn to Drone Delivery, Outdoor Browsing, and Other Alfresco Services,
AM. LIBRS. (Sept. 14, 2021), https://americanlibrariesmagazine.org/blogs/the-scoop/the-great-outdoors-libraryservices-covid-19/.
939. See Deborah Fallows, The Post-Pandemic Future of Libraries, ATLANTIC (May 12, 2020, 6:00 AM),
https://www.theatlantic.com/notes/2020/05/post-pandemic-future-libraries/611458/
(“Despite
everything
horrible about it, the pandemic presents a crisis-driven opportunity for libraries to push their online capabilities
farther and faster than ever before.”).
940. See supra Section II.A.1.
941. See Harris, supra note 555 (“I expect that at the end of the year, when you look at the final numbers,
it will have been the best year in a very long time.” (statement of Madeline McIntosh, chief executive of Penguin
Random House U.S., one of the publishers in this suit)).
942. See, e.g., AAP CDL Statement, supra note 146 (“CDL not only rationalizes what would amount to
systematic infringement, it denigrates the incentives that copyright law provides to authors . . . .”).
943. See Authors Guild CDL Statement, supra note 146 (“The same rationale [as ReDigi] applies to the
unauthorized resale or lending of ebooks.”); AAP CDL Statement, supra note 146; Chris Meadows, How Will
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the supposed impact on the present case doesn’t account for the significant
differences that distinguish nonprofit library lending from commercial music
resales.944 Fair use cases, after all, must be decided on their own facts.945
Furthermore, it is respectfully submitted that the ReDigi opinion suffers
from a number of flaws which seriously undermine its reasoning. Many of these
are emblematic of ways in which fair-use jurisprudence more broadly has
strayed from the light of its ultimate aim. While ReDigi, of course, remains
binding precedent in the Second Circuit, the case-by-case nature of the fair use
doctrine leaves some wiggle room to reject (or, more charitably, “distinguish”
or “clarify”) some of the reasoning of that case.946 The following explores some
opportunities to avoid repeating some of the missteps of ReDigi in this case.
1.

Ossification of the Factors

While the codified fair use doctrine supplies four factors for consideration,
they were never intended to mark both the beginning and end of the analysis.
The House Report accompanying passage of the 1976 Copyright Act explained
this in no uncertain terms:
The statement of the fair use doctrine in section 107 offers some
guidance to users in determining when the principles of the doctrine
apply. However, the endless variety of situations and combinations of
circumstances that can rise in particular cases precludes the
formulation of exact rules in the statute. The bill endorses the purpose
and general scope of the judicial doctrine of fair use, but there is no
disposition to freeze the doctrine in the statute, especially during a
period of rapid technological change. Beyond a very broad statutory
explanation of what fair use is and some of the criteria applicable to
it, the courts must be free to adapt the doctrine to particular situations
on a case-by-case basis.947
The fair use doctrine is meant to be an “equitable rule of reason” and
available especially as a tool to make the copyright system work as intended in
the Open Library Lawsuit Balance Consumer and Producer Rights?, TELEREAD (Sept. 12, 2020),
https://teleread.org/2020/09/12/how-will-the-open-library-lawsuit-balance-consumer-and-producer-rights/
(expressing doubt that courts will rule in IA’s favor in light of ReDigi).
944. See Michelle M. Wu, Revisiting Controlled Digital Lending Post-ReDigi, FIRST MONDAY (May
2019), https://firstmonday.org/ojs/index.php/ fm/article/download/9644/7793 (distinguishing CDL from facts of
ReDigi); Courtney, supra note 179 (“However, again, a library is not a commercial for-profit company. The
books they own, via first sale, are not licensed mp3s. There is clearly a distinguishable analysis here.”).
945. Am. Geophysical Union v. Texaco Inc., 60 F.3d 913, 916 (2d Cir. 1994) (“Fair use is a doctrine the
application of which always depends on consideration of the precise facts at hand . . . .”). See supra notes 60,
824 and accompanying text (noting a need for case-by-case analyses and that prior decisions are instructive
rather than conclusive).
946. Hustler Magazine, Inc. v. Moral Majority, Inc., 606 F. Supp. 1526, 1531 (C.D. Cal. 1985) (“[T]he
court [has] considerable latitude in determining whether in a given case an alleged infringement is a fair use or
not.”); 4 NIMMER ON COPYRIGHT § 13.05[A] (“[C]ourts are left with almost complete discretion in determining
whether any given factor is present in any particular case.”); cf. Andy Warhol Found. for Visual Arts, Inc. v.
Goldsmith, 11 F.4th 26 (2d Cir. 2021) (“While we remain bound by [the earlier fair use case] Cariou, and have
no occasion or desire to question its correctness on its own facts, our review of the decision below persuades us
that some clarification is in order.”).
947. Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 450 (1984) (quoting H.R. REP. NO.
94–1476, at 65–66 (1976)).
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light of technological advances.948 In some ways, the fair use doctrine has gotten
in the way of itself.
The ossification of the four factors has arguably led courts to apply this
“equitable rule of reason” in unreasonable and inequitable ways. While each of
the four factors must be explored, some courts have lost sight that one or more
factors may be less relevant in a given case and, collectively, they are only meant
to serve as a guide.949 This has led to a rote application of the factors and even
mechanical tabulation of scores.950 Similarly, many courts parrot the premise
that the factors are non-exclusive, but few endeavor to consider if any others
might be relevant in practice.951 Though the four factors present a proper place
to start, they should not distract from the ultimate aim of the fair use doctrine: to
determine “whether the copyright law’s goal of promoting the Progress of
Science and useful Arts would be better served by allowing the use than by
preventing it.”952
2.

“Transformative Use”

The fair use doctrine has become somewhat consumed by the concept of
“transformative use” in recent years. The “transformative use” concept was
initially put forth in a 1990 scholarly article (penned by the author of the ReDigi
opinion), only to be embraced a few years later by the Supreme Court’s decision
in Campbell v. Acuff-Rose Music, Inc.953 Despite the Court’s warning that
“transformative use is not absolutely necessary for a finding of fair use,” and the
fact that it is merely one consideration for one of the factors (all of which are to
be weighed together),954 it has nonetheless come to dominate fair use
jurisprudence. That is, as various commentators have pointed out, fair use
analyses tend to stand or fall on how “transformative” the use is, even to the
extent that the term has become synonymous with “fair.”955 This has led to some
awkwardly reasoned opinions in which courts, seeming to recognize a particular
948. Id. at 448; Wall Data Inc. v. L.A. Cty. Sheriff’s Dep’t, 447 F.3d 769, 778 (9th Cir. 2006).
949. See Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 578 (1994) (“All [four factors] are to be
explored, and the results weighed together . . . .”); Authors Guild v. Google, Inc., 804 F.3d 202, 213 (2d Cir.
2015) (“Congress had no intention of normatively dictating fair use policy. The purpose of the enactment was
to give recognition in the statute itself to such an important part of copyright law developed by the courts through
the common law process.”); Ty, Inc. v. Publications Int’l Ltd., 292 F.3d 512, 522 (7th Cir. 2002) (“[T]he four
factors are a checklist of things to be considered rather than a formula for decision . . . .”).
950. E.g., Cambridge Univ. Press v. Patton, 769 F.3d 1232, 1260 (11th Cir. 2014) (“[W]e find that the
District Court erred in giving each of the four factors equal weight, and in treating the four factors as a simple
mathematical formula.”).
951. See 4 NIMMER ON COPYRIGHT § 13.05[A][5][b] (“Less than 5% of the cases decided in the 1978–2005
interval considered a fifth factor relevant to the fair use inquiry.”).
952. Bill Graham Archives v. Dorling Kindersley Ltd., 448 F.3d 605, 608 (2d Cir. 2006) (quoting Castle
Rock Entm’t, Inc. v. Carol Publ’g Group, 150 F.3d 132, 141 (2d Cir. 1998)).
953. Campbell, 510 U.S. at 579 (citing Pierre N. Leval, Toward a Fair Use Standard, 103 HARV. L. REV.
1105, 1111 (1990)).
954. Id. at 578–79. See also NXIVM Corp. v. Ross Inst., 364 F.3d 471, 479 (2d Cir. 2004) (“If no statutory
factor can be dispositive after Campbell, neither can a single subfactor be, a fortiori.”).
955. 4 NIMMER ON COPYRIGHT § 13.05[A][1][b] (“Many of the applications treated above are conclusory—
they appear to label a use ‘not transformative’ as a shorthand for ‘not fair,’ and correlatively ‘transformative’
for ‘fair. Such a strategy empties the term of meaning—for the ‘transformative’ moniker to guide, rather than
follow, the fair use analysis, it must amount to more than a conclusory label.” (footnote omitted)).
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use as fair at an intuitive level, feel compelled to justify that conclusion by
forcing it into the “transformative” mold.956 (Similarly, cases of clear
transformative use are unconvincingly touted as non-transformative merely to
support the court’s intuition that the use is not actually fair.)957
The enduring pervasiveness (and overemphasis) of “transformative use” is
likely due, at least in part, to the disproportionate volume of fair use cases
involving commercial uses, as opposed to nonprofit educational uses.958 The
concept is especially relevant in these cases, because, if a commercial actor can
convince the court that her use was transformative, she is all-but-certain to
prevail.959 Thus, if most fair use cases involve commercial use, and a compelling
argument of transformative use is almost a silver bullet for commercial fair use
defenses, it “is not at all surprising that attempts by alleged infringers to
characterize their uses of copyrighted works as ‘transformative’ have become a
key battleground in copyright litigation.”960 But courts should not be fooled into
equating “transformative” with “fair.”
The reality is that “transformative use” is neither necessary nor sufficient
for a finding of fair use. As some courts have pointed out (in resisting the
transformative label), it is hardly a one-size-fits-all concept.961 Standing alone,
it is at once over- and under-inclusive at capturing the scope of fair uses.962 It
should thus be viewed as but one heuristic to help consider whether the purpose
and character of a use is consonant with the objectives of copyright law.963
Indeed, even the jurist-progenitor of the concept has tempered its force in recent
years:
The word ‘transformative’ cannot be taken too literally as a sufficient
key to understanding the elements of fair use. It is rather a suggestive
symbol for a complex thought, and does not mean that any and all
changes made to an author’s original text will necessarily support a
finding of fair use.964
Whether the uses in this case are legitimately considered transformative, it
is the type of case in which asking the question is more distracting than helpful.
Cases involving a potentially fair quantity of straight duplication benefit
very little, if at all, from the “transformativeness” inquiry (if even the typical fair

956. Id. (citing examples).
957. Id. (citing examples).
958. See Fox News Network, LLC v. TVEyes, Inc., 883 F.3d 169, 183 (2d Cir. 2018) (Kaplan, J.,
concurring in part and concurring in the result).
959. See id. (acknowledging the conflation between “transformative” and “fair”).
960. Id.
961. Kienitz v. Sconnie Nation LLC, 766 F.3d 756, 758 (7th Cir. 2014) (criticizing the concept of
“transformative use”); see also Authors Guild v. Google, Inc., 804 F.3d 202, 216 n.18 (2d Cir. 2015) (Leval, J.)
(responding to the Seventh Circuit’s criticisms).
962. See Andy Warhol Found. for Visual Arts, Inc. v. Goldsmith, 11 F.4th 26, 39–40 (2d Cir. 2021) (noting
that some uses could be considered transformative but not fair because they infringe upon the derivative works
right); Google, 804 F.3d at 215–16 (noting the same idea).
963. Google, 804 F.3d at 216 n.18 (conceding that the term is an “[a]ttempt[] to find a circumspect
shorthand for a complex concept [and is] best understood as suggestive of a general direction, rather than as [a]
definitive description[]”).
964. Id. at 214.
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use analysis more broadly).965 By way of example, a quintessential nontransformative fair use, duly cited by the Supreme Court, is “the straight
reproduction of multiple copies [of a work] for classroom distribution.”966 To
the extent that CDL is considered strictly non-transformative, it is certainly
consistent with the nonprofit, educational purposes served by classroom
duplication (getting written works into the hands of more readers, especially for
the purposes of education). Not to mention, classroom duplication necessarily
entails multiplication of a work, thereby increasing its volume of simultaneous
use. In that sense, CDL is closer in purpose and character to the “consumption
shifting” cases (also widely considered non-transformative),967 wherein the
work is merely shifted from one context to another, without the effect or
intention of multiplying the work to increase simultaneous usage.968 Given the
thrust of both categories of use in light of CDL’s nonprofit nature, one-to-one
scale of “duplication,” and predominately educational purpose, factor one
should tend to support fair use without any consideration of
“transformativeness.”
3.

Relation to the Per Se Exceptions

In contrast to the expansive scope of the fair use exception, the other
statutory exceptions are “narrow categor[ies]” of unauthorized uses that are
acceptable per se.969 Congress has recognized the social benefits of permitting
these uses outright, leaving it up to courts to approve of additional unauthorized
uses on a case-by-case basis under the fair use doctrine.970 The question, then, is
what effect do these narrow per se exceptions have on adjudicating questions of
fair use?971
Courts have rightly rejected the argument that the per se exceptions set the
outer bounds of unauthorized use for the class of activities they address.972 The
Ninth Circuit chided that argument as “verg[ing] on the frivolous.”973 As per se
exceptions to copyright owners’ “exclusive” rights (i.e., uses that are fully
permissible without the copyright owners’ consent), Congress would no doubt
965. The Second Circuit has expressed some trepidation about how suitable the standard approach to fair
use analyses is for situations like these. See Am. Geophysical Union v. Texaco Inc., 60 F.3d 913, 917 (2d Cir.
1994) (“[I]f the issue were open, we would seriously question whether the fair use analysis that has developed
with respect to works of authorship alleged to use portions of copyrighted material is precisely applicable to
copies produced by mechanical means.”).
966. Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 579 n.11 (1994) (citing 17 U.S.C. § 107).
967. However, the Second Circuit has recently shoe-horned even this type of use into the transformative
category. See supra note 406 (discussing the recasting). That may not be a boon for “transformative use”
dissidents, but it might be for IA.
968. See supra Section III.B.3.
969. Sega Enters. Ltd. v. Accolade, Inc., 977 F.2d 1510, 1521 (9th Cir. 1992); see 17 U.S.C. § 108–22
(limitations on exclusive rights).
970. Band, supra note 505, at 459 (“In adopting a specific exception, Congress recognized the strong public
policy interest in permitting the use in cases meeting the exception’s requirements.”).
971. See generally id. (exploring the relationship between fair use and the per se exceptions); Jonathan
Band, The Impact of Specific Exceptions on Fair Use: An Update, 63 J. COPYRIGHT SOC’Y U.S.A. 325 (2016)
(updating the same perspective).
972. Sega, 977 F.2d at 1521.
973. Id.
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be inclined to define these exceptions narrowly. It does not follow, however, that
any use that falls just outside of these exceptions is per se unfair as exceeding
the legislative determination of what is permissible. As the Ninth Circuit
explained, “[t]he fact that Congress has not chosen to provide a per se exemption
to [the exclusive rights of] section 106 for [a similar unauthorized use] does not
mean that [it] may not constitute fair use.”974 The Second Circuit reached a
similar conclusion with respect to Section 108 (governing reproduction by
libraries).975 The House Report from the 1976 enactment also expressly
acknowledges that fair use can kick in where per se exceptions end.976 While it
does not appear that any court has accepted the premise that the per se exceptions
completely foreclose a fair use analysis for a covered practice, some have found
them to be irrelevant in the corresponding fair use analysis.977
The per se exceptions should, at the very least, influence a fair use analysis
for a related practice. The fair use doctrine is an open-ended inquiry aimed at
identifying those unauthorized uses that are thought to be socially beneficial.978
At the same time, Congress has carved out a baseline set of unauthorized uses it
has deemed socially beneficial via the per se exceptions.979 By considering how
closely a given use matches up with (or deviates from) these per se uses in terms
of their purpose and character, the nature and permissible quantity of the works
they cover, and the extent to which they are likely to affect the market for the
works, courts have a helpful benchmark against which to assess whether the use
974. Id.
975. Authors Guild, Inc. v. HathiTrust, 755 F.3d 87, 94 n.4 (2d Cir. 2014). This conclusion rested on that
section’s explicit proviso that it did not “in any way affect[] the right of fair use as provided by section 107.”
(citing § 108(f)(4)). The inclusion of an express clause there, but not in any other section governing exceptions,
is best viewed as merely an avoidance of doubt in light of the prior concerns of library advocates: when it was
first proposed to codify library copying, a practice that until then had been justified under the doctrine of fair
use, “library representatives argued that codification was dangerous because it ‘would freeze what was allowable
at the very moment that technology is advancing.’” Roberta Rosenthal Kwall, Library Reproduction Rights for
Preservation and Replacement in the Digital Era: An Author’s Perspective on § 108, 29 COLUM. J.L. & ARTS
343, 354 n.60 (2006) (quoting MARY RASENBERGER & CHRIS WESTON, OVERVIEW OF THE LIBRARIES AND
ARCHIVES EXCEPTION IN THE COPYRIGHT ACT: BACKGROUND, HISTORY, AND MEANING 13 (Apr. 14, 2005),
https://web.archive.org/web/20060306055425/http://www.loc.gov/section108/docs/108_background_
paper.doc).
976. H.R. REP. NO. 94-1476, at 72 (1976) (“The fair use doctrine would be relevant to the use of excerpts
from copyrighted works in educational broadcasting activities not exempted under section 110(2) or 112, and
not covered by the licensing provisions of section 118.”); id. at 74 (“No provision of section 108 is intended to
take away any rights existing under the fair use doctrine.”); id. at 80 (“Unless it constitutes a fair use under
section 107, or unless one of the special provisions of section 110 or 111 is applicable, projection of more than
one image at a time, or transmission of an image to the public over television or other communication channels,
would [not be exempt under 109(b)].”); id. at 119 (“Section 118(f) is intended to make clear that this section
does not permit unauthorized use, beyond the limits of section 107, of individual frames from a filmstrip or any
other portion of any audiovisual work.”).
977. See, e.g., United States v. ASCAP, 599 F. Supp. 2d 415, 433 (S.D.N.Y. 2009) (“We agree with
ASCAP that § 110(7) does not weigh in favor of finding fair use here. The statutory language unequivocally
indicates that the exemption was intended only for previews of music in physical record stores. Congress may
have had many reasons for limiting the provision in this way and we will not endeavor to divine the
Congressional intent behind it. We see no reason to override Congress’s intentionally restrictive wording.”);
Am. Geophysical Union v. Texaco Inc., 802 F. Supp. 1, 28 (S.D.N.Y. 1992) (“[The defendant cannot] prevail in
its argument that the understanding of Section 107 should be influenced by what is permitted under Section
108.”).
978. See supra Section III.A.1.i.
979. Band, supra note 505, at 459.
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is acceptable under fair use. What’s more, courts routinely draw from other areas
of the law to inform whether an unauthorized use should be embraced,980 often
with an eye toward divining the legislative objectives of Congress.981 There is
no reason courts should look any less to the other provisions of the Copyright
Act for similar guidance, especially considering the per se exceptions are the
best reflection of the type of unauthorized uses Congress has deemed
beneficial.982
Conversely, rather than referencing the per se exceptions to inform a fair
use analysis, the fair use doctrine can instead be seen as a mechanism to avoid
an “over-technical application”983 of the per se exceptions. After all, the crux of
the fair use doctrine is to “avoid rigid application of the copyright statute
when . . . it would stifle the very creativity which that law is designed to
foster.”984 The per se exceptions are just as much a part of “the copyright statute”
as any other provision. Thus, it follows that the fair use doctrine “permits and
requires courts to avoid rigid application” of these exceptions.985 This result is
perfectly logical. Infringement is assessed from the perspective of the
“exclusive” rights enumerated in Section 106.986 The per se exceptions and the
fair use doctrine are all applicable to Section 106.987 There is no basis to
conclude that any provision to which Section 106 is subject can apply only at
the exclusion of any other applicable provision. For instance, copies of works
created under the per se exceptions that establish compulsory licensing schemes
are obviously still subject to the first sale doctrine.988
Consider that the per se exceptions serve to abridge the “exclusive” rights
granted to copyright owners. When users act inside the zone carved out by these
abridgments, their actions, though unauthorized and otherwise invading an
author’s “exclusive” rights, are per se not infringement.989 Should such users,
through their unauthorized uses, step just outside of this zone and back into
infringement territory, it would be quite drastic to adjudge their actions as if that
980. See supra notes 252–55 and accompanying text.
981. See, e.g., Authors Guild, Inc. v. HathiTrust, 755 F.3d 87, 102 (2d Cir. 2014) (recognizing “Congress’s
intent that copyright law make appropriate accommodations for the blind and print disabled”).
982. Band, supra note 505, at 459 (“What better indication could there be of the kinds of other purposes
favored by Congress for fair use than the specific exceptions contained in the Copyright Act? In adopting a
specific exception, Congress recognized the strong public policy interest in permitting the use in cases meeting
the exception’s requirements.”).
983. Wall Data Inc. v. L.A. Cty. Sheriff’s Dep’t, 447 F.3d 769, 778 (9th Cir. 2006).
984. Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 577 (1994) (quoting Stewart v. Abend, 495 U.S.
207, 236 (1990)).
985. Id. (cleaned up and emphasis added). See also 17 U.S.C. § 107–22 (limitations on exclusive rights).
The fair use doctrine is similar to fail-safe concepts found elsewhere in the law where there is “substantial
compliance.” Band, supra note 505, at 459–60.
986. 17 U.S.C. § 501(a) (“Anyone who violates any of the exclusive rights of the copyright owner as
provided by sections 106 through 122 . . . is an infringer of the copyright . . . .”).
987. § 106 (“exclusive rights” are “[s]ubject to sections 107 through 122”).
988. See H.R. REP. NO. 94-1476, at 79 (1976) (“To come within the scope of section 109(a), a copy or
phonorecord must have been ‘lawfully made under this title,’ though not necessarily with the copyright owner’s
authorization. For example, any resale of an illegally ‘pirated’ phonorecord would be an infringement, but the
disposition of a phonorecord legally made under the compulsory licensing provisions of section 115 would
not.”).
989. See, e.g., 17 U.S.C. § 108(a) (providing that, “notwithstanding the provisions of section 106, it is not
an infringement of copyright” if a user complies with the conditions of the exception).
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per se noninfringement zone did not even exist.990 But that is exactly the result
if the per se exceptions are applied in isolation from the fair use doctrine, i.e.,
that a use is non-infringing only if it complies fully with a per se exception or,
in the alternative, it amounts to a fair use entirely in and of itself. Instead, the
extent of the activity that is consistent with any per se exceptions should be
considered non-infringing as expressly entitled by statute, and the “remainder”
or “balance” of that activity (the extent to which it exceeded the bounds of the
per se exceptions) should be judged under fair use. In other words, to the extent
the use deviated from the per se exceptions, how fair was the deviation under
the circumstances? As an “equitable rule of reason” that provides a “guarantee
of breathing space within the confines of copyright,”991 the fair use doctrine
should fully indulge the unauthorized user’s privileges under the per se
exceptions when assessing whether a use was fair on the whole.
Whether fair use is applied to the per se exceptions or vice versa, each
should be considered in light of the other. However, few courts have deployed
this logic so far.992 For example, the ReDigi court failed to consider the
relationship between the fair-use doctrine and the first-sale doctrine when it
passed upon the issue of recognizing a digital version of the latter.993 Instead of
getting hung up on the four factors, the ReDigi court should have taken a step
back and recognized that the fair use doctrine “is a tool for adapting copyright
law to brisk technological advances and for tempering the over-technical
application of copyright law.”994
The music resale platform at issue in ReDigi conformed with the economic
principles of the first sale doctrine, and legitimizing it through the fair use
doctrine would have “help[ed] to keep [the] copyright monopoly within its
lawful bounds.”995 As the Supreme Court notes, the first sale doctrine “is a
common-law doctrine with an impeccable historic pedigree” and “limits
copyright holders’ ability to divide domestic markets . . . consistent with
antitrust laws that ordinarily forbid market divisions.”996 As a result of ignoring
the import of the first sale doctrine on commerce generally, the ReDigi court
effectively enlarged the copyright monopoly by enshrining a de facto new right
to divide the digital market—even though “the Constitution’s language nowhere
suggests that its limited exclusive right should include a right to divide markets
or a concomitant right to charge different purchasers different prices for the same
[work], say to increase or to maximize gain.”997 In doing so, the ReDigi court
flatly ignored the Supreme Court’s guidance: “[Courts] must be circumspect in
construing the scope of rights created by a legislative enactment which never
contemplated such a calculus of interests. . . . ‘When technological change has
990. See Band, supra note 505, at 460–69 (exploring examples in which a user might reasonably have a
“near miss” of a per se exception).
991. Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 579 (1994).
992. See Band, supra note 971, at 325–29 (noting that, as of 2016, the Second Circuit and the Register of
Copyrights have embraced this logic in some circumstances).
993. Capitol Records, LLC v. ReDigi Inc., 910 F.3d 649 (2d Cir. 2018).
994. Wall Data Inc. v. L.A. Cty. Sheriff’s Dep’t, 447 F.3d 769, 778 (9th Cir. 2006).
995. Google LLC v. Oracle Am., Inc., 141 S. Ct. 1183, 1198 (2021).
996. Kirtsaeng v. John Wiley & Sons, Inc., 568 U.S. 519, 538, 552–53 (2013).
997. Id. at 552.
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rendered its literal terms ambiguous, the Copyright Act must be construed in
light of its basic purpose.’”998
The court here need not make the same mistake. Because the ReDigi court
didn’t expressly take up the question of how the fair use doctrine interacts with
the per se exceptions, it also didn’t foreclose the argument that each should be
applied in light of the other.999
4.

Market Supplantation

The ReDigi court’s view of market supplantation was unfortunately
misguided, and it risks clouding the analysis for CDL. At the outset, any market
harm caused by resales should be considered expressly non-cognizable in light
of the first sale doctrine.1000 But whether that proposition be accepted or not, the
ReDigi court’s assessment of the market effect of resales failed to account for
two significant factors: the rightsholder has already profited from each discrete
copy, and the supply is limited (i.e., scarcity is preserved).1001 Both factors
sharply constrain the net effect on the rightsholder’s market. The court did frame
the question properly: “whether the copy brings to the marketplace a competing
substitute for the original, or its derivative, so as to deprive the rights holder of
significant revenues because of the likelihood that potential purchasers may opt
to acquire the copy in preference to the original.”1002 However, the court failed
to recognize that resales do not “bring[] to the marketplace” any additional

998. Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 431–32 (1984) (quoting Twentieth
Century Music Corp. v. Aiken, 422 U.S. 151, 156 (1975)).
999. The Copyright Office got it wrong when it concluded “the Second Circuit squarely rejected [this
approach] in ReDigi.” Letter from Copyright Office, supra note 149, at 19. In obliquely alluding to the first sale
doctrine under the fourth factor, the ReDigi court merely stated it was “of possible relevance” that physical
copies degrade, while digital copies do not. Capitol Records, LLC v. ReDigi Inc., 910 F.3d 649, 662 (2d Cir.
2018). To the extent this could be said to address whether the first sale doctrine should be considered in the
context of fair use, it actually points towards considering it. Fair use cases rarely, if ever, involve original copies
that are resold because the first sale doctrine expressly permits this practice in most cases. But see Lee v. A.R.T.
Co., 125 F.3d 580, 581 (7th Cir. 1997) (discussing the complication of physically altered copies with respect to
the first sale doctrine). Thus, physical degradation typically wouldn’t have any relevance under a fair use
analysis, even where the works in question are distributed in physical form. It is all the more strange, then, to
bring it up in the context of a fair use case involving purportedly infringing digital copies competing with original
copies that are also digital. In other words, the only way physical degradation could be “of possible relevance”
to a fair use case like this one, involving exclusively digital copies, is to show that digital resales have a
potentially larger impact on a rightsholder’s market than physical resales do, i.e., that the first sale doctrine is a
relevant consideration under the fourth factor. In any event, the question was not squarely addressed (let alone
“squarely rejected”), and it is well established that “[q]uestions which merely lurk in the record, neither brought
to the attention of the court nor ruled upon, are not to be considered as having been so decided as to constitute
precedents.” Cartoon Network LP, LLLP v. CSC Holdings, Inc., 536 F.3d 121, 129 (2d Cir. 2008) (quoting
Webster v. Fall, 266 U.S. 507, 511 (1924)). What the ReDigi court did address was the question of whether the
first sale doctrine applies to digital resales—not whether it applies to a fair use analysis. To the extent this is
what the Copyright Office was referring to (it’s unclear since its pin cite points to the head matter of the decision),
it does not directly bear upon the fair use analysis.
1000. See supra notes 563–70 and accompanying text.
1001. This is as distinguished from an unauthorized use which multiplies a work into separate coexisting
copies. The total number of copies available as resales is inherently never more than the rightsholder has already
sold. Of course, the court was skeptical that ReDigi’s mechanisms were effective at preventing multiplication.
1002. Capitol Records, LLC v. ReDigi Inc., 910 F.3d 649, 662 (2d Cir. 2018) (quoting Fox News Network,
LLC v. TVEyes, Inc., 883 F.3d 169, 179 (2d Cir. 2018)).

508

JOURNAL OF LAW, TECHNOLOGY & POLICY

[Vol. 2021

copies,1003 nor do they “deprive the rights holder of significant revenues,” since
each copy has already generated revenue for her.
While the copies in ReDigi might seem to serve as a “substitute” for
original copies of a work, they do not actually supplant the market for the
original in an economic sense. To begin, consider what the pinnacle of market
supplantation is: the vending of indistinguishable counterfeit copies of a work.
If a counterfeiter introduces 100 fake copies into the market, it has supplanted
the copyright owner’s market by 100 units. Each counterfeit copy is a perfect
“substitute for the original work” and potentially displaces legitimate sales.1004
This scenario is the essence of what copyright originally aimed to prevent.1005
On the opposite side of the spectrum (and which really goes without saying) is
a complete lack of market supplantation: the copyright owner introducing copies
into the market herself. These are, of course, original copies.
A copyright owner might have to “compete” with original copies she has
already introduced into the market, but secondhand copies are not “substitute[s]
for the original work”—they are the original work. Unlike the counterfeit
copies, resales do not supplant the copyright owner’s market because they are
merely transfers of original copies that were already in the market by virtue of
her putting them there. The scarcity of the work remains constant. Unlike the
counterfeit copies, she has already “capture[d] the value” of the copyrightable
expression embodied by each copy “as part of the price for the original
transaction” that introduced the copy into the market.1006 To be sure, an original
copy remains an original copy no matter how many times it is transferred (or
how many times it is “consumed” for that matter).1007 The copyright owner gets
one bite at the apple for each discrete copy she produces, and her copyright does
not entitle her to be compensated per subsequent transfer or use of that discrete
copy.1008
Consider also that an original copy that has been completely replaced in a
one-for-one fashion “lacks economic significance.”1009 A contrived hypothetical
serves to illustrate this point: imagine that a reseller purchases 100 copies of a
1003. This is in terms of the total number of discrete copies that the rightsholder has already placed there.
1004. Authors Guild, Inc. v. HathiTrust, 755 F.3d 87, 96 (2d Cir. 2014).
1005. Consumers Union of United States, Inc. v. Gen. Signal Corp., 724 F.2d 1044, 1051 (2d Cir. 1983)
(“The theory behind the copyright laws is that creation will be discouraged if demand can be undercut by
copiers.”).
1006. Cf. Lee v. A.R.T. Co., 125 F.3d 580, 581 (7th Cir. 1997) (“Because the artist could capture the value
of her art’s contribution to the finished product as part of the price for the original transaction, the economic
rationale for protecting an adaptation as ‘derivative’ is absent.”) (considering the modification and resale of a
lawfully acquired copy).
1007. First sale doctrine or no, the mere disposition of a copy doesn’t change whether it was an original
copy. The first sale doctrine merely prevents the rightsholder from invoking her “exclusive” distribution right
when that original copy changes hands. See Kirtsaeng v. John Wiley & Sons, Inc., 568 U.S. 519, 546 (2013)
(“We noted that § 109(a)’s ‘first sale’ doctrine limits the scope of the § 106 exclusive distribution right.”).
1008. See Lantern Press, Inc. v. Am. Publishers Co., 419 F. Supp. 1267, 1271 (E.D.N.Y. 1976) (“A work
may pass from the publisher to a wholesaler to a retailer to a student to a second hand book store and so continue
in circulation through countless sales each of which acts upon and grants an implied license under the copyright
to make a further sale but all of which trace to the copyright owner’s original sale of his copyrighted work.”).
1009. Cf. Lee, 125 F.3d at 581 (“An alteration that includes (or consumes) a complete copy of the original
lacks economic significance. One work changes hands multiple times, exactly what § 109(a) permits, so it may
lack legal significance too.”).
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particular work, creates exactly 100 xerox copies of the work, destroys all of the
original copies, and distributes the unauthorized copies instead. These
unauthorized xerox copies may be considered “substitute[s] for the original
work” in a technical sense, but they do not supplant the original in an economic
sense because they do not increase the supply.1010 To the extent these
replacements displace future sales, the economic effect is no more significant
than when legitimate copies are redistributed: no more additional copies have
been introduced into the market, and the copyright owner has already
“capture[d] the value” commensurate with the overall number of available
copies.1011 Each replacement copy takes the place of an original copy and thus
can be traced back to an original transaction as if it was actually still the original
copy.1012
Connecting these two concepts demonstrates that digital resales do not, in
any cognizable way, supplant the market for the original. While the ability to
purchase a previously owned original copy of a work might take the place of
some new sales of the work, those original copies are in no way supplanting the
copyright owner’s market because she has already profited from each one.1013
Further, the effect on her market would be no different if each original copy was
replaced one-for-one with a different copy. That is precisely how resales work
in the digital context. The practice of reselling is, of course, enshrined by the
first sale doctrine, and the technical differences between physical and digital
should not hold any legal significance under the doctrine.1014
The practical differences cited by critics, encompassed by the concepts of
“friction” and “degradation,” should not change the calculus: these factors have
no legal significance under copyright law either. As discussed, the law imposes
1010. See 4 NIMMER ON COPYRIGHT § 13.05 n.247.32 (“Understandably, past cases have not litigated the
scenario in which defendant bought 100 copies of plaintiff’s work and archived them, made 100 reproductions
of a minutely altered version, and then exploited only the reproductions. . . . [G]iven those facts, it is difficult to
perceive how plaintiff’s market has been adversely affected.”); C. M. Paula Co. v. Logan, 355 F. Supp. 189, 191
(N.D. Tex. 1973) (“Each ceramic plaque sold by defendant with a Paula print affixed thereto requires the
purchase and use of an individual piece of artwork marketed by the plaintiff. For example, should defendant
desire to make one hundred ceramic plaques using the identical Paula print, defendant would be required to
purchase one hundred separate Paula prints. The Court finds that the process here in question does not constitute
copying.” (emphasis added)).; cf. Faulkner v. Nat’l Geographic Enterprises Inc., 409 F.3d 26, 40 (2d Cir. 2005)
(“The transfer of a work from one medium to another generally does not alter its character for copyright
purposes.”).
1011. See Wu, supra note 116, at 541 (“[B]ecause the number of copies of a work in circulation would not
exceed the number that the author sold or authorized, the author could not assert damages resulting from flooding
the marketplace with unauthorized copies.”).
1012. Cf. Lantern Press, 419 F. Supp. at 1271 (“[T]he lawful possessor of a copy of a copyrighted work can
transfer it to others as can any book seller or customer of a book seller, for the transfers are in the regular and
ordinary course of trade and trace back to a sale of that copy made by the copyright owner or under his
authority.”); Platt & Munk Co. v. Republic Graphics, Inc., 315 F.2d 847, 854 (2d Cir. 1963) (“[T]he ultimate
question embodied in the ‘first sale’ doctrine [is] ‘whether or not there has been such a disposition of the article
that it may fairly be said that the patentee (or copyright proprietor) has received his reward for the use of the
article.’” (quoting United States v. Masonite Corp., 316 U.S. 265, 278 (1942))).
1013. Note that the same result obtains with or without the first sale doctrine. For example, imagine
conducting a fair-use analysis on the concept of a used bookstore in a counterfactual world in which the first
sale doctrine did not exist. How could the “market effect” factor for the used bookstore ignore the fact that each
book is an original copy that the rightsholder has already collected revenue from when she originally placed it
into the stream of commerce?
1014. See supra note 1010.
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no limit on the number of times a single copy of a work can be “consumed.”1015
So long as a copy is used only at a single place and time,1016 the law does not
care that it is used more efficiently (in fact, copyright law generally encourages
increased efficiency).1017 Furthermore, the development of the first sale doctrine
was in no way predicated on the natural limiting effects of “friction” and
“degradation” imposed by the physical world. As a result, these factors cannot
be said to be legally significant.1018
Critics’ assertion that the element of “friction” is integral to the first sale
doctrine is unsound. The “friction” argument latches onto the idea that “[t]ime,
space, effort and cost no longer act as barriers to the movement of copies, since
digital copies can be transmitted nearly instantaneously anywhere in the world
with minimal effort and negligible cost.”1019 Thus, it is argued, “[t]he need to
transport physical copies of works . . . acts as a natural brake on the effect of
resales [and library lending] on the copyright owner’s market.”1020 While this
practical observation is mostly accurate,1021 it is decidedly a “bug” rather than a
“feature.”1022 The first sale doctrine rests on the common law principle that
disfavors restraints on the free alienation of property,1023 yet this so-called
“friction” frustrates the free alienation of physical property. And considering it
is a concept rooted in principles of property law, it must be remembered that
“the primary purpose of property is to allocate scarce goods more efficiently.”1024
Moreover, the first sale doctrine does not intrinsically offer any solicitude for a
copyright owner’s market—indeed, the entire premise of the doctrine is that
there are more important considerations than the ability of copyright owners to

1015. See supra notes 174–76 and accompanying text.
1016. Of course, even the one-place-one-time limitation has exceptions, especially for libraries. See, e.g., 17
U.S.C. § 108.
1017. Am. Geophysical Union v. Texaco Inc., 60 F.3d 913, 923 (2d Cir. 1994) (“[W]e should not overlook
the significant independent value that can stem from conversion of original journal articles into a [more useful]
format . . . .”); cf. Sony Computer Ent., Inc. v. Connectix Corp., 203 F.3d 596, 605 (9th Cir. 2000) (“Such an
approach would erect an artificial hurdle in the way of the public’s access to the ideas contained within
copyrighted software programs.”); Rosemont Enterprises, Inc. v. Random House, Inc., 366 F.2d 303, 310 (2d
Cir. 1966) (“We, however, cannot subscribe to the view that an author is absolutely precluded from saving time
and effort by referring to and relying upon prior published material. It is just such wasted effort that the
proscription against the copyright of ideas and facts, and to a lesser extent the privilege of fair use, are designed
to prevent.” (citation omitted)).
1018. Whether they have a practical significance (in terms of market effect) is discussed in the context of
CDL. See supra Section III.D.4.i (discussing how market supplantation differs between physical and digital
lending).
1019. DMCA REPORT 2001, supra note 39, at 82.
1020. Id.
1021. The idea that the cost is negligible to transmit a digital file anywhere in the world is gravely
misleading. The marginal cost of a single file transfer might be “negligible,” but the fixed costs of maintaining
the technical infrastructure, as well as the “negligible” costs for all transfers in aggregate, inevitably amounts to
a figure that is far from negligible. For example, IA’s computer technology and data storage costs in 2019 were
in excess of $1.3 million. IA Financial Filing 2019, supra note 460, at 10. The argument is as facile as suggesting
books should cost much less because they are just made of cheap paper. In other words, it’s dishonest to isolate
the smallest cost and ignore the rest.
1022. See generally Nicholas Carr, ‘It’s Not a Bug, It’s a Feature.’ Trite—or Just Right?, WIRED (Aug. 19,
2018, 7:00 AM), https://www.wired.com/story/its-not-a-bug-its-a-feature/.
1023. DMCA REPORT 2001, supra note 39, at 20.
1024. Frye, supra note 186, at 230 (emphasis added).
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extract the maximum financial return from their works.1025 Accordingly, the first
sale doctrine recognizes no upper bound to how efficient secondary markets can
become: library lending and used book sales have become vastly more
“frictionless” with the help of modern infrastructure and technology, and there
is not even a hint that rightsholders have any basis to object under copyright
law.1026 Whether there is a legitimate basis for preserving the element of
“friction,” no justification can be found in the first sale doctrine itself.
The premise that physical degradation should be considered an essential
element of the first sale doctrine is just as unsound as the “friction” argument.
Degradation and destruction are just additional defects of the physical world that
are largely solved by digital technology1027—more bugs, not features. It is
untenable to conclude that the first sale doctrine implicitly rests upon the marketprotecting premise that physical copies are only alienable because the number
of times they can be “consumed” before degrading beyond utility is finite, and
because “used” copies are less pristine, less desirable, and less valuable than
new copies. Like the concept of “friction,” these observations may be mostly
accurate from a practical standpoint, but they are not justified by a doctrine that
has no innate concern for market protection.1028 The durability of a physical copy
simply has no bearing on the applicability of the first sale doctrine,1029 especially
considering copies can be freely reinforced and repaired.1030 Moreover, the

1025. 2 NIMMER ON COPYRIGHT § 8.12[A] (“[T]he policy favoring a copyright monopoly for authors gives
way to the policy opposing unduly limiting trade and restraints on alienation.”); Kirtsaeng v. John Wiley & Sons,
Inc., 568 U.S. 519, 552 (2013) (“[T]he Constitution’s language nowhere suggests that [an author’s] limited
exclusive right should include a right to divide markets or a concomitant right to charge different purchasers
different prices for the same book, say to increase or to maximize gain. . . . To the contrary, Congress enacted a
copyright law that (through the ‘first sale’ doctrine) limits copyright holders’ ability to divide domestic
markets.”). Fidelity to the principles of the first sale doctrine has been maintained even where the copyright
owner was deprived of the full value of the original “first sale” itself. E.g., id. at 545–54 (recognizing the legality
of importing gray market goods under the first sale doctrine); Harrison v. Maynard, Merrill & Co., 61 F. 689,
689–92 (2d Cir. 1894) (rejecting infringement claim where damaged unbound book pages were “first sold”
cheaply as waste paper but then subsequently bound and resold as second-hand books); Indep. News Co. v.
Williams, 293 F.2d 510, 515–17 (3d Cir. 1961) (rejecting infringement claim where unsold comic books were
liquidated (i.e., first sold) as waste paper but then subsequently resold as reading material). But see Lantern
Press, Inc. v. Am. Publishers Co., 419 F. Supp. 1267, 1272–73 (E.D.N.Y. 1976) (questioning the holdings of the
aforementioned waste paper cases).
1026. HANSEN & COURTNEY, supra note 116, at 26.
1027. Note, however, that digital media suffers from degradation and unforeseen destruction as well. In
some cases (e.g., if proper backup techniques are not employed), destruction of a digital collection can be more
swift and vast than a physical counterpart. Id. at 27.
1028. See supra note 1026 and accompanying text.
1029. For example, a work fixed onto indestructible titanium is just as subject to the first sale doctrine as
one printed on a delicate piece of paper. As a more practical example, if the first sale doctrine can fully and
unquestionably apply to a music CD whose digital contents, indeed its primary source of value, are conveyed
with complete fidelity despite untold prior “consumption” of that copy, it cannot be said that the doctrine at all
cares that “digital doesn’t degrade.” (In the same vein, it does not care that a format lends itself more readily to
exact reproduction.).
1030. See, e.g., Lantern Press, Inc. v. Am. Publishers Co., 419 F. Supp. 1267, 1270 (E.D.N.Y. 1976) (first
sale doctrine allows rebinding “to extend the service life of the book and protect the text from destruction in
use . . . for . . . library and school purposes”); Doan v. Am. Book Co., 105 F. 772, 777 (7th Cir. 1901) (“[T]he
right of repair with respect to a copyrighted book sold, to the extent to which that right is here claimed, may not
properly be denied. These books had been in use by school children. Some were written upon and defaced; some
were soiled and torn; the covers of some were wholly or partially destroyed, and the binding had become
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physical qualities or secondhand nature of the goods simply did not play any
role in the development of the first sale doctrine: the books that were the subject
of Bobbs-Merrill Co., the Supreme Court’s initial embrace of the first sale
doctrine, were “brand new” from a consumer perspective, having been “first
sold” directly to the retailer and intermediate distributors.1031
In sum, the market effect factor should account for the revenue that is
necessarily already derived from each unauthorized copy, as well as the extent
to which the work’s scarcity has been altered by the unauthorized copies.
Furthermore, this factor should give effect to the legal entitlement of any owner
of a copy to resell that copy. In other words, any market harm that results from
a rightsholder competing amongst the number of discrete copies she has already
introduced into the market should not be considered cognizable. In mechanically
applying the fourth factor and relying on a body of fair use caselaw that has
largely developed around uses that entail multiplication of a work,1032 the ReDigi
court neglected to consider these important market factors.
If these factors are appropriately considered in the present case, any alleged
market harm resulting from CDL should not be legally cognizable: the technical
differences as compared to the first sale doctrine are neither economically nor
legally significant. Assuming the “owned to loaned” restriction is honored, each
book available digitally in the system corresponds to an original copy that the
copyright owner has profited from.1033 The DRM-protected temporary copies,
lent to one patron at a time, act as surrogates for the physical books that the CDL
provider is lawfully entitled to lend out.1034 When a copy is replaced in a onefor-one fashion, or otherwise temporarily reproduced, without ever permitting
greater simultaneous use than would otherwise be allowed of a single physical
copy, the market effect is no different. The venerable functionalist approach
taken by courts in the copyright realm leads inexorably to this result.1035
IV. RECOMMENDATION
Copyright protections have continued to grow stronger and stronger,
despite no discernible benefit to the public, and even though benefit to the public
is the only valid and constitutional purpose of the copyright regime.1036 The
imperfect. To render these books serviceable for use or sale, it became necessary to clean them, to trim the edges
of the leaves, and to rebind them. We think that, so far as respects the copyright laws of the United States, no
legal right of the appellee was invaded by so doing. What was done was merely the restoration of the books to
their original condition when sold by the appellee, or so nearly so as could be done. . . . A right of ownership in
the book carries with it and includes the right to maintain the book as nearly as possible in its original
condition . . . .”).
1031. Bobbs-Merrill Co. v. Straus, 210 U.S. 339, 342 (1908).
1032. See supra notes 529–20 and accompanying text.
1033. HANSEN & COURTNEY, supra note 116, at 24.
1034. Kahle, supra note 102.
1035. See supra notes 208–93 and accompanying text.
1036. See Alter, supra note 637 (“[M]any scholars and legal experts argue that American copyright law,
which is mind-numbingly complex, has skewed toward enriching companies and the heirs of writers and artists
at the expense of the public.”); Fogerty v. Fantasy, Inc., 510 U.S. 517, 526 (1994) (“We have often recognized
the monopoly privileges that Congress has authorized . . . are limited in nature and must ultimately serve the
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stronger protections have only served to further enrich wealthy copyright owners
while simultaneously frustrating the very purpose of copyright: advancing,
disseminating, and preserving knowledge.1037 The Founders cautioned against
letting this limited monopoly creep beyond its lawful bounds.1038 The Supreme
Court has recently echoed that sentiment.1039 With a sizable war chest to fund
both litigation and lobbying, for-profit publishers have a towering advantage
over cash-strapped libraries, the piecemeal efforts of individuals, and the public
at large. Courts must be the guardians of the public’s access to knowledge and
of keeping the copyright monopoly within its lawful bounds, especially for an
industry with a track record of anticompetitive practices.1040 In short, a win for
IA would be a win for society.
But would ratifying CDL decimate the publishing industry as the
Publishers so direly predict? Of course not. History has shown us time and again
that the concerns of immensely profitable copyright owners regarding the
allegedly ruinous consequences of a new technology or new practice are almost
always overblown.1041 They are nothing more than alarmist predictions that
reflect a myopic, profit-hungry point of view.1042 If the consequences of CDL
prove to be unacceptably adverse for the publishing industry, Congress can
easily step in to recalibrate the balance as necessary—just like it has done so
many times before in response to judicial copyright decisions.1043 However,
more than a decade of CDL in practice, alongside a publishing industry that is
public good.”); García & McCrary, supra note 169, at 356–61 (discussing growth of protections and dubious
public benefit).
1037. See García & McCrary, supra note 169, at 353–57.
1038. Khanna, supra note 171, at 58–61 (noting that James Madison warned that the copyright monopoly
“ought to be granted with caution, and guarded with strictness against abuse”).
1039. Google LLC v. Oracle Am., Inc., 141 S. Ct. 1183, 1198 (2021) (emphasizing that courts must “keep
a copyright monopoly within its lawful bounds”).
1040. See, e.g., Chad W. Post, The Latest Publishing Mega-Merger Might Kill Off Small Presses—and
Literary Diversity, L.A. TIMES (Dec. 4, 2020, 11:25 AM), https://www.latimes.com/entertainment-arts/books/
story/2020-12-04/the-latest-publishing-mega-merger-might-kill-off-literary-diversity (“A bald attempt to
dominate a precarious business, the imminent merger [between Penguin Random House and Simon & Schuster]
might capture the attention of the antitrust division of the Department of Justice.”); Andrew Albanese, Publishers
Have Paid $166 Million to Settle E-book Claims, PUBLISHERS WKLY. (July 24, 2013),
https://www.publishersweekly.com/pw/by-topic/digital/content-and-e-books/article/58412-publishers-havepaid-166-million-to-settle-e-book-claims.html (reporting that a number of large publishers, some of whom are
plaintiffs in this case, paid millions “to settle state and consumer e-book price fixing charges”); Ariel Katz,
History Repeats: Publishers, Retailers, and Antitrust, ARIEL KATZ (Apr. 15, 2012), https://arielkatz.org/
archives/1656 (discussing the “industry-wide cartel” that conspired to fix book prices, which precipitated the
dispute in Bobbs-Merrill).
1041. Wu, supra note 116, at 544 (“Despite studios’ concerns about drastic market damage from video
recorders, the legitimization of the actions and equipment they opposed actually increased their profits by
creating opportunities for new, profitable industries.”).
1042. The concerns are myopic in that they only recognize the immediate “lost sales” or “devaluing” without
understanding that uses that provide lower or no financial returns in themselves can actually lead to an even
greater financial return overall. See, e.g., id.
1043. See, e.g., Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 431 (1984) (collecting
cases which were subsequently superseded by statute); H.R. REP. NO. 102-836, at 5–10 (1992) (explaining that
the amendment is meant “to clarify that there is no per se rule barring fair use of unpublished works,” after two
Second Circuit decisions suggested otherwise); H.R. CONF. REP. NO. 105-796, at 76 (1998) (amendment
designed to allow computer technicians “to activate [a] machine for the sole purpose of servicing its hardware
components,” after a Ninth Circuit decision held that software programs incidentally copied into a computer’s
memory during its operation implicated the exclusive reproduction right).
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more profitable than ever, make that result highly unlikely.1044 Given the
obvious social benefits of CDL, the onus should fall on the multi-billion-dollar
Publishers to exert their lobbying muscle to convince Congress that it is in
society’s best interest to curtail library lending practices.1045
At the end of the day, copyright is meant to afford only a limited monopoly
sufficient to substantively influence, not exert absolute control over, the market
for one’s works.1046 Copyright imposes restrictions on the free market, solely to
engender an incentive to create.1047 If CDL was ratified, would the multi-billiondollar Publishers lose their incentive to create? Would authors? The answer is
obviously no. CDL does not risk decimating the market for books and, in many
ways, can help it thrive.1048 While allowing CDL might have the potential to
adversely affect the profits of copyright holders in a narrow sector (indeed, there
is reason to believe the opposite is true),1049 the bottom line is that CDL is only
one small component within a market over which copyright owners retain
significant control. Publishers are free to adjust prices, explore new revenue
streams, negotiate with relevant stakeholders, etc. Copyright should never be
seen to grant the unbridled power the Publishers attempt to reserve for
themselves.1050
The recommended resolution of the case, as may be expected in light of the
foregoing fair use analyses, is for the court to find for IA: that both its National
Emergency Library and CDL program be declared fair uses. The National
Emergency Library was conceived with honest intentions amidst the exigencies
of a global pandemic, and, at least from what has been shown thus far, it seems
to have done far more good than harm. As for CDL, legitimizing the practice
goes well beyond IA—it is vital to the sustenance of our nation’s cultural
institutions in the digital age.1051 Regardless, the court must maneuver carefully
through the muddled, hyperbolic allegations of the Publishers, mindful that the
National Emergency Library is distinct from the concept of CDL manifested
through the Open Library. In other words, a finding of infringement for one does
not mean infringement as to the other, and the consequences for each vary
widely. There may not be much of a lasting impact if the National Emergency
Library aspect comes down in the Publishers’ favor, but it would no doubt be a
1044. Harris, supra note 555.
1045. Maria Bustillos, Billion-Dollar Book Companies Are Ripping Off Public Schools, NEW REPUBLIC
(Dec. 22, 2020), https://newrepublic.com/article/160649/book-companies-follett-overcharge-public-schools
(“Hachette, HarperCollins, Wiley, and Penguin Random House . . . represent[] in excess of $10 billion in annual
revenue . . . .”).
1046. See Stewart v. Abend, 495 U.S. 207, 229 (1990) (“The limited monopoly granted to the artist is
intended to provide the necessary bargaining capital to garner a fair price for the value of the works passing into
public use.” (emphasis added)).
1047. See supra Section II.A.1 (discussing the economic rationale for copyright).
1048. See supra Section III.D.4.v.
1049. See supra note 562 and accompanying text.
1050. Cf. SoftMan Prods. Co. v. Adobe Sys., 171 F. Supp. 2d 1075, 1091 (C.D. Cal. 2001) (“Adobe seeks a
vast and seemingly unlimited power to control prices and all channels of distribution. On the other hand, in the
absence of copyright law violations, the market can often best regulate prices and all subsequent transactions
that occur after the first sale. Sound policy rationales support the analysis of those courts that have found
shrinkwrap licenses to be unenforceable. A system of ‘licensing’ which grants software publishers this degree
of unchecked power to control the market deserves to be the object of careful scrutiny.”).
1051. Bustillos, supra note 183.

No. 2]

NATIONAL EMERGENCY LIBRARY

515

needless blow to an institution relied on by so many for so much.1052 However,
with the CDL aspect of the case, there is much more at stake. The consequences
of an adverse ruling for IA will be far-reaching for the public more broadly—
not only will it deprive us all of the immense benefits that flow from the practice
itself, it will further entrench the grossly inordinate control publishers lord over
libraries in the digital realm.1053 In any event, should infringement be found as
to either practice, the court would be right to remit statutory damages: IA has
consistently acted in good faith (despite the propaganda circulated by its
discontents), and its position as a well-established cultural institution call for
application of the library and archives safe harbor provision.1054
The additional recommendations that follow are relevant especially in light
of an outcome that is unfavorable to IA (specifically with respect to CDL),
though they remain sensible recommendations regardless. They reflect strategies
that get at the heart of this dispute—rebalancing the disparate power dynamic
between publishers and libraries (both traditional and novel).
A.
1.

Legal Sanctioning of Digital Lending by Libraries

Digital First Sale Doctrine

A digital first sale doctrine would go a long way towards enabling libraries
to lend books digitally. It would permit libraries to purchase e-books outright,
lending them just like they always have with physical books and without the
restrictive and expensive agreements that are currently forced upon them by
publishers.1055 Fair use could close the gap for books not available to purchase
as e-books—libraries could, consistent with the philosophy CDL, scan their
physical holdings and convert them to e-books that can be lent digitally.1056 In
practice, a digital fair use right would have to cover the reproduction right, at
least to the extent that transmitting a digital file has been construed to be the
making of a reproduction, despite no net propagation of the work.1057
Congress, of course, has the power to recognize such a doctrine in the
copyright statute, as it recognized more than a century ago in the case of
traditional first sale. Standing in the way are the lobbying interests of
entertainment and tech conglomerates, particularly the music, movie, television,
1052. Id.
1053. Id.
1054. See supra note 354 and accompanying text.
1055. Bustillos, supra note 183.
1056. Of course, it is argued that fair use accommodates CDL as it stands. Thus, this aspect of the
recommendation is particularly relevant if courts think otherwise. Assuming a digital first sale doctrine that
countenances sequential transfers of copies that are “lawfully made” (as does the language of the existing first
sale doctrine), 17 U.S.C § 109(a), the fair use doctrine could be invoked by libraries for the limited purpose of
scanning and converting their physical books into digital replacements. In other words, since copies that are
made under the fair use doctrine are “lawfully made,” see Lenz v. Universal Music Corp., 815 F.3d 1145, 1151
(9th Cir. 2016) (“Fair use . . . is wholly authorized by the law.”). Fair use need only cover the initial conversion
of format, and a digital first sale doctrine should cover the actual lending of that digital copy. Alternatively,
Section 108 could be amended (or possibly invoked as is) to support the initial digital conversion. See 17 U.S.C.
§ 108 (library reproductions).
1057. Capitol Records, LLC v. ReDigi Inc., 910 F.3d 649, 657–58 (2d Cir. 2018).
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gaming, software, and book publishing industries.1058 Historically,
entertainment industries have played a large role in the expansion of copyright
protections, ultimately at the expense of the public.1059 As a result of their selfinterested efforts, what the Founders envisioned as a limited right with a limited
duration has ballooned from a modest set of protections lasting 14 years (with
one optional 14-year renewal) to an expansive set of protections lasting for the
entire life of the author plus an additional 70 years.1060 The same monied
interests are sure to vigorously fight any proposal that would prevent them from
fully collecting the rents they’ve grown accustomed to in the digital space.
Courts can also rightly recognize a digital first sale doctrine. Despite the
ReDigi court’s assertions to the contrary, courts are, as that opinion puts it, “free
to disregard the terms of the statute”1061 in order to vindicate its overall purpose.
Courts have done so, by all accounts, for the entirety of copyright’s existence.1062
In fact, the Supreme Court has insisted upon it.1063 What’s more, courts have
time and again done so when it would benefit rightsholders,1064 despite no
existing rightsholder-focused analog to the fair use doctrine (which, as
discussed, mandates that courts avoid overly rigid application of the statute only
as it pertains to alleged infringers—not rightsholders). Not only is a digital first
sale doctrine legally and economically sound,1065 it is also unlikely to prove
catastrophic to the interests of rightsholders.1066 Again, if the latter prediction
does not hold, Congress is free to respond and correct course as it sees fit,1067
and time has shown that the influence of monied interests would be far more
effective at stirring lawmakers into action than have been, for example. the pleas
of libraries.1068

1058. See, e.g., Sherry Lynn Murphy, Note, Unlimited Congressional Power Under the Copyright Clause
in Article I of the Constitution: Eldred v. Ashcroft, 38 U.S.F. L. REV 525, 535 (2004) (“A large supporter and
heavy lobbyer of the [Sonny Bono Copyright Term Extension Act] was the Walt Disney Corporation.”).
1059. Id.
1060. García & McCrary, supra note 169, at 358.
1061. ReDigi, 910 F.3d at 658.
1062. See supra note 208 and accompanying text.
1063. See supra note 209 and accompanying text; see also Fortnightly Corp. v. United Artists Television,
Inc., 392 U.S. 390, 395 (1968) (“[O]ur inquiry cannot be limited to ordinary meaning and legislative history, for
this is a statute that was drafted long before the development of the electronic phenomena with which we deal
here.”).
1064. See, e.g., Herbert v. Shanley Co., 242 U.S. 591, 594 (1917) (“If the rights under the copyright are
infringed only by a performance where money is taken at the door, they are very imperfectly protected.
Performances not different in kind from those of the defendants could be given that might compete with and
even destroy the success of the monopoly that the law intends the plaintiffs to have. It is enough to say that there
is no need to construe the statute so narrowly.”); Am. Broad. Companies, Inc. v. Aereo, Inc., 573 U.S. 431, 446–
47 (2014) (“Congress would as much have intended to protect a copyright holder from the unlicensed activities
of Aereo as from those of cable companies.”); Cent. Point Software, Inc. v. Glob. Software & Accessories, Inc.,
880 F. Supp. 957, 964 (E.D.N.Y. 1995) (“The Act’s language and its legislative history demonstrate that
Congress intended to proscribe not only transactions that are called rentals, but also practices that are in
substance rentals.”).
1065. See supra Section III.F.4.
1066. See supra Section III.D.4.i.
1067. See supra note 1044 and accompanying text.
1068. See supra note 823 (noting that Congress has declined to address the concerns of libraries and similar
stakeholders on this particular issue for more than two decades).
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Statutory Exception for CDL and e-book Lending by Libraries

In lieu of a general digital first sale doctrine, Congress could carve out a
specific exception for digital lending of books by libraries.1069 Unlike digital first
sale, which a host of rich and powerful corporations and their lobbyists are likely
to rail against, Congress is more likely to muster up the political will to enact a
narrowly tailored exception for libraries, with respect to digital book lending in
particular.1070 It would fit well among the existing set of statutory exceptions,
most of which benefit nonprofit entities and other small players, including
libraries specifically.1071 The opposition would be much more circumscribed,
most likely limited to book publishers, certain author trade organizations, and
probably tech companies that have built businesses around facilitating the digital
lending and financial negotiations for library e-book lending.1072 Certainly these
interests are collectively a formidable contender, but much more manageable
than that posed by a digital first sale proposal. Moreover, the beneficiary is more
sympathetic: it’s harder to argue against libraries than it is to argue against, say,
a for-profit company that wants to let consumers to resell their iTunes music.1073
V. CONCLUSION
The COVID-19 pandemic, but specifically IA’s National Emergency
Library, has brought about a moment of truth for CDL, an experiment more than
a decade in the making. The consequences stand to be far-reaching, no matter
the outcome of the case. Regardless, it sheds light on the unequal bargaining
power between libraries and publishers, as well as the changing role and identity
of libraries in the digital age. An outcome favorable to IA will help to equalize
the power dynamic and would be a boon to research, education, and
preservation. An adverse outcome would sound the alarm that we need to do
more to protect and support these cherished institutions.

1069. Cf. FIRST SALE WHITE PAPER, supra note 52, at 61 (“If over time it becomes apparent that libraries
have been unable to appropriately serve their patrons due to overly restrictive terms imposed by publishers,
further action may be advisable. This could involve . . . amending the Copyright Act to address the library
concerns raised here.”). See generally Hearing: The Register’s Perspective on Copyright Review Before The
Subcomm. on Courts, Intellectual Property, and the Internet of the H. Comm. on the Judiciary, 114th Cong., 1st
Sess. 14–15 (April 29, 2015) (statement of Maria A. Pallante, United States Register of Copyrights and Director
of the U.S. Copyright Office), https://copyright.gov/laws/testimonies/042915-testimony-pallante.pdf (“We are
ready to update the exception that provides a safe harbor for libraries and archives.”).
1070. Legislators across the political spectrum are often sympathetic to the condition of libraries, and they
understand that these are beloved institutions held in high esteem by their constituents. Recent legislation at the
state level demonstrates both that the issues facing libraries are increasingly on the radar of lawmakers and that
change can be popular enough to push through the often fraught political morass as of late. See, e.g., Update:
Library eBook Lending Legislation and Partnerships, supra note 99.
1071. E.g., 17 U.S.C. § 108, 110.
1072. See Daniel A. Gross, The Surprisingly Big Business of Library E-books, NEW YORKER (Sept. 2, 2021),
https://www.newyorker.com/news/annals-of-communications/an-app-called-libby-and-the-surprisingly-bigbusiness-of-library-e-books (discussing the business model of OverDrive, America’s largest e-book aggregator,
and its incentives to maintain the status quo).
1073. See generally Capitol Records, LLC v. ReDigi Inc., 910 F.3d 649, 652–53 (2d Cir. 2018).

